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Introduction

The U.S. Army Corps of Engineers, U.S. Environmental Protection Agency,
U.S. Fish and Wildlife Service, U.S. Office of Surface Mining, and West
Virginia Department of Environmental Protection prepared a Draft
Programmatic Environmental Impact Statement (DPEIS) on mountaintop coal
mining and associated valley fills in Appalachia.

The Notice of Availability of the DPEIS for public review and comment
appeared in the Federal Register dated May 30, 2003 (68FR32487). The
notice announced a 90-day comment period ending August 29, 2003. The
period for receipt of comments was extended 130 days to January 6, 2004
and then an additional two weeks to January 21, 2004, based on several
requests from stakeholders. Comment period extensions were published in
the Federal Register, announced in news releases, and noted on the agencies’
web pages. Requesters for comment period extension were notified by e-
mail of the extension. The public review period was scheduled to provide
concerned agencies and the public an opportunity to review the DPEIS and to
offer comments on its adequacy.

The Federal Register notice announced that the DPEIS was available on the
Internet at http://www.cpa.gov/region3/mtntop/index.htm. The other agencies
maintained prominent links to the EPA website. The EPA has distributed copies
to known interested parties and organizations, local agency offices, and public
libraries as indicated in the document at Chapter VII: Distribution List. An
EPA Region 3 toll-free EIS request telephone hotline was in operation during
the comment period to allow persons to request copies of the DPEIS.
Approximately 140 hard copies and 600 CDs of the DPEIS were distributed
to agencies and to interested members of the public.

The Corps of Engineers led a communications team for the agencies and
distributed a press release on May 29, 2003 to the Associated Press and

United Press International. The news release was posted on each agency’s
web site. A press teleconference was held with twenty national and local
media contacts. Follow-up interviews were conducted with other press
contacts that could not participate. Wide national coverage of the availability
of the DPEIS occurred in print and broadcast media. The news release
announced the release of the DPEIS, summarized the DPEIS recommendations,
provided brief background information, the libraries where the DPEIS was
distributed and contact persons for additional information,

The public was invited to provide written comments during the comment period
and oral comments during the two public hearings. Written comments were
accepted through the mail or by placing them in a ‘comment box’ during the
public hearings. Comments were also accepted through e-mail at:
mountaintop.r3 @epa.gov . The first hearing was held on July 22, 2003 at The
Forum at The Hal Rogers Center, 101 Bulldog Lane, Hazard, KY 41701.
The second hearing was held on July 24, 2003 at the Charleston Civic Center-
Little Theater, 200 Civic Center Drive, Charleston, WV 25301. Each hearing
had two sessions: the first from 2:00 p.m. to 5:00 p.m. and the second on the
same day from 7:00 p.m. to 11:00 p.m. Notices of the public hearings were
mailed by the Corps of Engineers to persons who mailed comments to the
EPA during the NEPA scoping process.

During the public review period, 712 letters were received from individuals
and organizations. One letter was received from a group of members of the
United States Congress. Three letters were received from Federal agencies.
Nine letters were received from state or commonwealth agencies. One hundred
seventy six (176) people provided oral comments at the Public Hearings.
Eighty three thousand ninety five (83,095) form letters were received. This
document presents the complete text of the public comment letters and e-
mails in Section A and the complete public hearing transcripts in Section B.
Each of the seventeen different form letters is presented once in Section A
with a notation of the number received.
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Each letter, e-mail, form letter, and oral statement was reviewed and evaluated.
Changes or additions to the text of the DPEIS made in response to comments
are incorporated into the Final EIS through an errata sheet.

To effectively and efficiently evaluate and respond to the large number of
comments, each written and oral comment was grouped into a numbered
category. Paragraphs within a letter, e-mail, post card or oral statement were
identified by a set of numbers that correspond to the numbered category. For
example, a paragraph stating a preference for Alternative 3 was given the
number 1-4.

These following categories/subcategories were assigned to paragraphs (or as
needed to sentences) within comment letters, e-mails, post cards or oral
statements. The notation on the comment letter is the major category number
and the subcategory number, plus the second subcategory number when
applicable (for example 1-1, or 5-1-2). The first four major categories do not
have second subcategories. The remaining categories have subcategories and
second subcategories. The notation 1-1 indicates category 1 Alternatives and
an additional notation of a preference for the no action alternative. The notation
5-1-2 indicates category 5 water resources and an additional notation of
surface water use as a resource, adequacy of analysis. The notation 5-5-2
indicates category 5 water resources and an additional notation of water quality,
adequacy of analysis.

Major Cate
Subcategory
Second subcategory

1. Alternatives

1. Preference for No Action Alternative

2. Preference for Alternative 1

3. Preference for Alternative 2

4. Preference for Alternative 3

5. Disagree with all alternatives presented

6. The Agency Preferred Altemative should be modifiedin a
specific way

7. Preference for an alternative considered in the EIS but
not evaluated in detail

8. Suggestion of an alternative not considered or evaluated
inthe EIS

9. Opposition to MTM/VF

10. Opposition to easing environmental regulation, including
opposition to changing or eliminating the Stream Buffer
Zonerule

11. Support of MTM/VF

12. Support of no additional regulation

13. Other

2.  Role of the General Public
1. Local Citizens\communities
2. Nationwide Citizens\Communities
3. Specific interest groups
4. Other

MTM/VF Draft PEIS Public Comment Compendium

-2

Introduction



3.  Public Involvement T
1. Adequacy/Availability of Information
2. Outreach/Agency Communication Efforts
3. Use of Public Invelvement/Comment
4. Public Meetings
5. Adequacy of Public Comment Period
6.0Other

4. A cy of E PA 8.

1. Adequate
2.Inadequate

5.  Water Resources

1. Surface Water Use as a Resource 9.

2. Groundwater Use as a Resource
3. Riparian Areas and Wetlands

4. Water Quantity

5. Water Quality

6. Watershed Condition

7. Direct Stream Loss

8. Other

6.  Aquatic Fauna and Flora

1. Non-game 10.

2.Game

3. Avifauna

4 Invertebrate and Insect
5. Aquatic Flora

6.0Other

| TerreshxalFauna .d or

1. Non-game

2.Game

3. Avifauna

4. Invertebrate and Insect
5. Terrestrial Flora

6. Other

1. Fedcral Threatened Endangered or Candidate

2. Species of Concern
3. Other

1. Terrestrial Ecosystem/Habitat Composition and Function
/Fragmentation and Connectivity/Deforestation

2. Environmental Quality and Ecosystem Integrity/
Biodiversity /Environmental Values

3. Aquatic Cumulative. Aquatic Ecosystem/Habitat
Composition/Integrity

4. Social and Economic cumulative

5. Other

Social Values

1. Population Parameters (i.e. number and age structure)
2. Community / Cultural

3. Urbanization and Development

4. Quality of Life ;

5. Public Health and safety

6. Aesthetic Values (visual, noise, etc)

7. Environmental Justice

8. Other
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I1.

12.

13.

14.

15.

Economic Values
1. Employment
2. Business Viability
3. Private Property Values
4. Tax Base and Payment to states

5. Non-traditional forest products economic issues -

6. Traditional forest products economic issues
7. Tourism and recreation economic issues

8. Coal industry economic issues

9. Other

Government Efficiency
1. Permitting
2. Other

Excess Spoil Disposal
1. Fill Minimization
2. Fill Stability
3. Other

Stream Habitat and A quatic Functions
1. Assessing
2. Mitigating
3. Other

Air Quality
1. Blasting dust and fumes
2. Other

16. Blasting (Excluding blasting dust and fumes
1. Vibration
2. Fly rock
3. Other

17.  Flooding
1. Flooding Evaluation
2. Fear of Flooding
3. Other

13. Invasive Species
1. Used in reclamation
2. Increased opportunity for invasives to spread
3. Other

19. Reclamation
1. Contemporaneous reclamation
2. Reclamation with trees
3. Other

Secondary Subcategories
Each subcategory comment was further categorized into the following
secondary subcategories. Except for subcategories under Major Categories
1-4, which have no secondary subcategories.

1. Legal

2. Adequacy of analysis or statement of impact

3. Monitoring or mitigation

4. Specific edit

5. Factual material provided to include in EIS
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Section A

The public was invited to provide written comments on the Mountaintop
Mining/Valley Fillsin A ia Pro icEnvi tal Impac
Statement during the public comment period. The Federal Register Notice of
Auvailability dated May 30, 2003 announced a 90 day comment period ending
August 29,2003. The public comment period was subsequently extended an
additional 130 days to January 6, 2004, and then an additional two weeks to
January 21,2004. These letters were made available for public review on

the EPA website http://www.epa.gov/region3/mtntop/index.htm.

The written comments were reviewed and evaluated. Comments were
grouped into different numbered categories. The comments are presented half
size with applicable numbered categories identified adjacent to the comment.
Form letters are presented once with the number of signatories.

The written comments are presented in the following order:
¢ Elected Officials

¢ Federal Agencies

e State or Commonwealth Agencies
¢ Organizations

e Citizens

s Individual Letters
e  FormmlLetters

Anindex of a author’s name and the page number where the Comments are
presented is included at the end of this document. Anindex of organizations
and the page number where comment letters are presented is included at the
end of this document.
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The Honorable Frank Pallone, Jr., United States House of Representatives

- @ongress of the nited States
Washington, TC 20515

June 19, 2003
Christine Todd Whitman, Administeator
U.8. Enwironmental Protection Agency
1200 Pennsylvania Ave., N.W,
Washington, D,C. 20460

Les Brownlee, Acting Assistant
Secretary of the Army (Civil Works)
108 Army Pentagon

‘Washington, D.C. 20310-0108

Steven A. Williains, Director Jeffery Jarrett, Director

U.S. Fish and Wildlife Service U.8. Office of Surface Mining
Deparbment of the Interior Departmenit of the Interior
1849 C Street N.W. 1849 C Street NW,

Waghington, D,C. 20240 Washington, D.C. 20240

Dear Administrator Whitman, Acting Assistant Secretary Brownlee, Director Williams
and Director Jarrett:

We are writing to express our gpposition to the Mountaintop Mining/Valley Fill
Dratt Environmental Imipact Statement (EIS) released May 29, 2003 by the
Environmental Protection Agency (EPA), Army Corps of Engineers (Corps), Office of
Surface Mining (OSM), U.8. Fish and Wildlife Ageney (FWS), and the West Virginia
Department of Environmental Protection. We ask you to reconsider the suggested
"preferred alternative” contained in the Draft EIS; and to evaluate and select a more
appropriate measure that would limit the environmental destruction caused by
mountaintop removal ¢oal mining that was documented in the studies accompanying the
Draft EIS.

The preferred alternative advocated in the Draft EIS would attempt to combine the
Surface Mining Reclamation and Control Act (SMCRA) and Clean Water Act (CWA)
permitting processes, in a move that the agencies advocate as a streamlining and
<fficiency mieasure. However, many of the intended benefits of the CWA regulations
would be largely undermined by this new approach, which would give the OSM a greater
role in CW A permitting decisions -~ & responsibility and authority granted by Congress to
EPA, not OSM. Given the EPA's familizrity and expertise in the CWA permitting
process, it seems inefficient and urmecessary to decrease their role and transfer this
responsibility to the OSM.

In addition, the “preferred alternative” directs the Corps to decide whether to Tequire
4 general Nationwide Permit (NWP 21) or 2 iiore stringent individual Permit (IP) for
proposed mining activities on a case-by-case basis, heavily relying upon SMCRA
mformation provided by the applicant. The CWA, however, prohibits the granting of a
NWP-for-actions that cause more than a minimal impact to the waters of the U.S. Given
the results of the Crmmlative Impact Study (C18) performed in the course of the EIS, it is

clear that mountaintop removal mining and valley fill activities individually and
cumutlatively do constitute more than minimal impacts and therefore should no longer be
treated as eligible for general permits. We also understand that the preferred alternative
would go so far as 1o eliminate the interim prohibition on using NWPs for valley fills
greater than 250 acres in size that has been in effect in West Virginia since 1998, This
appears to cemplctely ignore the findings that the larger valley fills are the most
environmentally X

Additionally, the scientific and technical studies performed in the course of the IS
clearly demonstrate that smell (e.g. 35 acre) drainsige basin restriction sizes were the least
damaging to terrestrial, riparian and aquatic resources within the study area. The
scenarios with unconstrained drainage basin impact areas produced the largest negative
effect upon the study area.

These findings regarding drainage basin size restrictions led to the inclusion of
alternatives in the January 2001 Preliminary Draft BIS that compared the relative benefits
and costs of limiting the maximiim size of valley fills. Specifically, the Preliminary Draft
detailed scenarios in which valley fill size would be capped between 0 fo 75 acres or 76 to
250 acres. However, the May 29, 2003 Draft EIS contains no alternatives regarding valley
fill size restrictions.

The original puzpose of this programmatic EIS was to develop policies and procedures
to "minimize, fo the maximuin extent practicable, the adverse environmental effects to
watets of the United States and to fish and wildlife resources from mountaintop mining
operations, and to environmental resources that could be affected by the size-and location
of fill material in valley fill sites” 68 FR 5800 (emphasis added). Yet, it appears that the
primary goal of the May 29, 2003 Draft EIS was streamlining the permitting process,
rather than minimizing environmental impacts. The impacts of mountaintop removal
minifig were proven to be significant and will not go away simply by combining the federal
permitting processes, nor by weakening existing federal environmental protections.

The-CIS included in the EIS states that "if mining, permitting, and mitigation trends
stay the same, an additional 1000 miles of direct impacts could occur” in the next decade.
The accompanying studies demonstrate that the harm to the region's natural resources, and
the human communities and wildlife species that depend on these resources, is significant,
largely irreversible, and of national consequence. For example, between 1985 and 2001,
nearly 6,700 valley fills were approved in the study region, which iucluded West Virginia,
Kentucky, and parts of Virginia and Tennessee. These valley fills have already buried over
700 miles of streams and degraded water quality over a total of 1200 miles of streams --
and the studies confirm that the direct burial of sfream segments is permanent. This is to
say-nothing of the indirect effects of these mining and fill activities, which would certainly
exacerbate the environmental harm. Due to the immense biodiversity (riparian, terrestrial,
and ‘aquatic) of the southern Appalachian region, the biological impacts of valley filis will
have a "disproportionatsly large impact on the total aquatic genetic diversity of the nation.”
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The CIS further asseris that, "based on permits issued in the last ten years and an
assumption of similar permits in the next ten years, mountaintop [removal | mining has
the potential to adversely impact 380,547 acres of forest in the four-state study srea.”
This-is equivalent to 594 square miles — an area squivalent to.about ten cities the size of

" the District of Columbia. While the ageincies are to be commended for preparing and
releasing the CIS and the dozens of other technical, scientific and economic studies
conducted as part of the Draft EIS, they fail to draw the conclusion from these reports
that mountaintop removal coal mining is seriously jeopardizing the future of the
Appalachian region as well as rapidly destroying natural resources of nahonal
importance.

We are most concerned that, despite the well-demonstrated need to take immediate
measures to limit the destruction caused by mountaintop removal mining, the final EIS
neither evaluates nor proposes measures 1o address the significant environmental
problems raised:in the CIS and other reports. Rather, the EIS evaluates primarily
procedural, authority-driven changes in the agencies' permitting processes and information
sharing polieies: Furthermore, the Draft EIS's preferred alternative even suggests
weakening existing environmental standards that apply to mountaintop removal coal
mining. This is exactly the opposite response watranted by the thousands of pages of
studies accompanying the EIS:

Another recommendation in the BIS is to finalize changes to the SMCRA buffer
zone regulation. This Tule, adopted by the Reagan Administration in 1983, prohibits
surface mining disturbances within 100 feet of 4 perennial stream or intermittent stream,
uniess there is a finding that the activity will meet water quality standards and not cause
adverse environmental effects-on stream water quality or quantity. The proposed new
rile, however, wotld specifically allow for the dumping of excess spoil directly into
these streams, with the oaly requirement being that the mining companies have "
minimized the creation of excess spoil to the maximum extent practicable.” This rule
change would effectively remove the "buffer” from the buffer zone rule to creafe an
ﬂlegal and unwarranted exception for valley fills. This hands an advantage to coal
mining companies that would continue to increase, not minimize, the harmful
environmental effects of mountaintop removal mining.

We urge you to reconsider the recommendations in the Draft EIS to conform to the
evidence produced by your studies. Mountaintop removal mining and the dumping of excess
spoils into valley fills-are incredibly destructive-activities that have wreaked havoc upon an
entire ecosystem, and will continue to do so without the enforcement of existing laws like the
buffer zore rule and the adoption of additional limits on these practices. This Draft EIS tips
the scales too heavily in favor of the coal mining industry and againstthe resources and
people of the region. Accordingly, your agencies should implement procedures that; at the
very least, strike the required statutory balance of environmental and mining interests.

Sincerely.

FRANK PALLONE, IR,
Member of Congress

7&»@ ,,,f é:meﬁ

AYK E GILCHREST
Member of Congriss

w

(’: MY?ALDWIN T
eraber df Congress

MICHAEL HONDA
Member of Congress

&“*’"‘“"ﬁ’“ q ,}/;"I fMM«:

EDWARD MARKEY ¢
Member of Congress

v M\.DERMOTT '
Member of Congress

Member of Cangress

ETTY MeColitMm
Member of Congress

ZH}ZILA JACKSQUFLEE

Member of Conyress

M b

“KOIMCAPPS

Member ol Congress

Hedt

Member of Congress

Memberof Congress

MTM/VF Draft PEIS Public Comment Compendium A-4

Section A - Elected Officials



s——————

o P / [,
. L.
RAUL GRDALVA T

Member of Congress

AN P O
Member of Congress

FARE BLUMENAUER - Fig,@n-mm E G{S T

Member of Congress Member of Congress

{‘.— . “ W, e e
NITA LOWEY
Member of Congress
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James F.Devine, United States Department of the Interior

United States DepWent of the Interior

U8, GEOLOGICAL SURVEY ' —
Reston, Virginia 20102 * . 3
|2 ]
| gec'D WO SR
Reply Refer To:
Mail Stop 423 .
JAN 0 8 2004
MEMORANDUM
To: U.S. Environmental Protection Agency
From: JamesF. Devine o : ﬂé@"—"‘**-
Senior Advisor for Seb lications

Subject: Review of Draft Programmatic Environmental Impact Smwmtforthe
: Mountaintop Coal Mining and Associated Valley Fills in Appalachia.

The U.S. Geological Survey (USGS} has reviewed the subject Draft Programmatic
Environmental fmpact Staternent (DPEIS) and offers the following comments.

GENERAL COMMENT:

The Draft Programematic Environmental Impact Statement does not use any USGS coal
quality data The data in USGS Professional Paper 1625-C (2001) could be helpful in
evaluation of the resource.

SPECIFIC COMMENTS:

Page ES-4, Executive Summary, Chapter Technical Studies, third bullet point:

. The third senfence is internally inconsistent. As written, the sentence contrasts saeam

storm response to “low-frequency storms” with response to “larger rainfall events;” low-
frequency storms are by definition large storms. A correction that would improve the
meaning of this sentence would be to change the phrase “low-frequency” to “low-
intensity.” The USGS recommends that the sextence be replaced with the following
sentence: “During slow, soaking storms, peak umit ranoff from a mined watershed

Ily does not d that from an unmined watershed; however, duting bighly
intense summer thanderstorms, peak wnit ranoff from a mined watershed generally equals
or exceeds that from at uemined watershed.”

17-1-4

Page I1. C-28 to II. C-29, Chapter 11 Alternatives; Section C Detailed Analyses of
the Actions to Address Issnes; Subsection 2, Government Efficiency, Sub-Issue:
Consistent/Compatible Definitions for Stream Characteristics and Analyses;
Subsection 2., No Action Alternative; Subsection a.2, SMCRA; last sentence:

The following typographical error should be corrected as it is part of a definition: “For
insznce, in West Virginia, the point where the stream segment changes from ephemeral
mimmmw:shcsﬁndbyaﬂa)mnﬁmmgmawmmdﬁbnmry

mpnozs,cnapmnmwﬁm.swmc,nwmmwmm

Consistent/Compatihle
Subsection b, Alternatives 1, 2, and 3; second paragraph:

The document states in Action 2 that “Federal and state regulatory authorities will work

with... memmmmmmﬂwdammof

stream characteristics....” A stody addressing this point has been completed by the USGS
mmpexatnnwnhﬂnOfEceomefweMinmgandﬂmU&Emmnmnmlemm

Agency (Paybins, 2002).

Pages I1L N-1 to YL N-7, Chapter III Affected Enviropment And Consequences of
MTM/VF; Section N. Past And Current Mining In The Stady Area:

The coal production figures cited in this section end with 1998 data and should be
updated to reflect more current (2000) coal production statistics (USGS, 2001).

Page I1I. O-4, Figure I1L O.1 - Chapter HI Affected Environment And
Consequences of MTM/VF; Section O, The Scope of Remaining Surface-Minable
Coal in the Study Area; Exient of Potential Mountaintop-Minable Coal:

An explanation (color legend) is nieeded for Figure IILO.1.

Page II, C-1 to XL C-22, Chapter IIT Affected Envirosment And Consequences of
MTM/VF; Section C., Appalachian Aguatic Systems:

Owerall, this section focuses t00 narrowly upon carbon assimilation apd transport.
Alfhough these headwater processes are very ixoportant, they are not the only processes
occurring in headwater streams. Processing of litter inputs is more than the sequential
ﬁammingmdmgmccsﬁngofcarbomtbmcme&mngasmtbsavaﬂabﬂxyofmmm&
uptake, and release. TbeUSGSmmmndsﬁmttbemmnbeexpanded
to include discussion of the additional processes. i P

Tn the discussion of fish in Appalachian headwater streamns, mention is made of typical
cold-water species inhabiting these reaches. Some of the species mentioned sre not

5-8-4
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specifically cold-water species, but pioneer species adapted to live in ephemeral
environments, This should be noted in the section.

The statement that the river system in the MTM/VE study area has a unique fisheries
system, which is important in the evobition and speciation of North American freshwater
fishes, needs to be clarified. It is a rather important statermient and merits further
discussion.

The diseussion of lentic environments seeras rether long, considering the relative pancity
of these features in the landscape of the study area. Instezd of an environment affected
by MTM/VF, wetlands and ponds i the study area are ruch more Yikely an enviconment
resulting from MTM/VF and should be discrssed in more detail

The listing of the potential benefits of ponds in the study area makes no mention of the
transient nature of the benefits, as the ponds are very conmwonty removed at the
completion of reclamation. Sediment pools made available by the removal of pond dams
could resnlt in the pulse transport of large sediment loads. These sediments are of
anknown composition and may contain elevated concentrations of metals and trace
elements. This topic should be further discussed in the text.

Page IIL.C-17, Chapter III Affected Environment and Consequences of MTM/VF;
Section C, Appalachian Aguatic Systeros, Subsection 2. Lentic (Non-flowing)
Aquatic Systems and Wetlands, Sabsection e. Ecosystem Function:

The statement thet “This lake is anticipated to be similar to natural ponds found in the,
study area.” is inconsistent with the stetement that “.. .there are no natural lakes and
ponds in West Virginia. .. [and] virtually all lentic systems in the study area have been
formed by impounding flowing water systems” (page HLC-13). The USGS recommends
that the statements be reconciled so the document states vnarnbiguously whether natural
ponds exist in the study area,

Page ILC-20, Chapter HI Affected Enviroament and Consequences of MIM/VE;
Section C, Appalachian Aquatic Systems, Subsection 2. Lentic (Non-flowing)
Aguatic Systems and Wetlands, Subsection f. Wetlands in the Study Area:

The USGS recommends that the discussion on engineered ponds and wetlands ia mined
areas include information about accummiation of sediment. Most of these ponds are
designed fo trap sediment, which they do effectively, Because the ponds fill up with
sediment, the functions they perform change through tite; specifically, the function of
providing fish habitat is performed less effectively by ponds filled with sediment.

The statement that “Fanctions of man made pouds and wetlands sxist and may be
considerable. .. [and] have their owa inberent values.” (p. TL.C-20) seems overly broad

6-6-4

and vague, considering that mitigation projects for stream Joss bave included the
“...creation of palustrine or pond-type wetlands or linear, drainage ditch-type
wetlands.. .” (p. IV.B-9). If some measurements of ecological structare and fanction for
these mitigation wetlands have been mede and are available, thea specific information
%mmmWQMEmmmamwmm
10

Page 11 D-1, Chapter Il Affected Envirenment and Consequences of MTM/VF;
Section D, Impact Producing Factors to the Headwater Streams from Mountaintop
Mining, second pacagraph:

In the description of potential impact factors, the statement is made that ol eight of the
impact factors are related to headwater stneam function. In many instances, it appears
that these fectors are most strongly related to physical disturbance of the drainage basin.
The USGS recommends that the statement be rewritten; if the staternent is kept in its
present form, it should explain, for example, how changes in downstream sedimentation
are related to headwater function or downstream thermal regime.

Page IIL. D-3, Chapter TH Affected Environment and Consequences of MTM/VF;
Section D, Impact Producing Factors to The Headwater Streams from Mountaintop
Mining; Subsection 1. Studies Relating to Divect and ludirect Surface Water
Tmpacts from Momntaintop Mining and Valley Fills; Sobsection b.2, Studies in the
MTM/VF Study Area:

The study cited as USGS, 2002-Draft was released in May 2003. Please delete the USGS
2002 Draft citation and use ‘“USGS, 2003 The full citation is given in the References
section.

The USGS report did not use the “E-point, P-point” abbreviations, instead referring to
“ephemeral points™ and “peremnial points.” Referring to this study as “their “B-point, P-
point study”™ could be confusing, even to readers familiar with the report. The USGS
recommends that the “B-point, P-point” tenminology be changed.

Page IIL D-4, Chapter IH Affected Environment and Censequences of MTM/VF;
Seeﬁmb,mmmmgmmmﬂmdwmsmm Mountaintep
Mining; Subsection 1. Studies Relating to Direct and Indirect Surface Water
mmmmmmwvmy%sme,MM
Upstream Energy from Buried Stream Reaches

The USGS recommmends that 2 sentence such as the following be added: “Although
recognized from the beginning of the DPEIS process as an important issus, loss of energy
from buried streamn reaches was never studied, and therefore the DPEIS cannot directly
address this issue.”

6-6-4
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Page IIL D-5, Chapter I Affected Environment and Consequences of MTM/VF;
Section D, Impact Producing Factors to The Headwater Streams from Mountainiop
Mining; Subsection 1. Studies Relafing to Direct and Iadirect Surface Water
Impacts from Mountaintop Mixing and Valiey Fills; Subsection d., Changes in
Downstream Thermal Regime:

The USGS recormmends that the paragraph clarify that the site below the valley fill was at
the toe of the valley fill,

Page 11 D-5, Chapter 11 Affected Enviromment and Consequences of MTM/VE;
Section D, mpact Producing Factoxs to The Headwater Streams from

Mining; Subsection 1, Studies Relating to Direct and Fndivect Surface Water
Impacts from Mountaintop Mining and Valley Fills; Snbseetion d., Changes in

The second to last sentence of this paragraph states “It is difficult to predict the possible
impacts of this moderated thermal regimie on the downstream aguatic compmunities.”
There is a body of literature describing the effects of thermal regimes upon invertebrate
commmunities. Many physiological processes are termperature dependent and many key
life cycle events are cued by temperatire. Alteration of the thermal regimes imiay result in
areduction of fitness at anorganismal level or alter the synchronization of invertebrate -
life cycles with other seasonal events. A good review of the thermal ecology of aguatic
invertebrates can be found in Ward and Stanford (1982). 1t is interesting to note that on
page TL.D-14, a study by Arch Coal indicated thet a moderated thermal regime may
result in the early emergance of certain stonefly taxa. The USGS recoramends that the
paragraph be rewritten to ncorporate some of the conclusions of these studies.

Overall, there is a Jack of synthesis 2cross topical arees. Not one of these factors hes an
effoct entirely separate from the others. In particular, chaxmstryaﬂdhydtobgym
intimately linked, especially in their effect upon d d flow
during low-flow periods can help sustain populations, but if the elevated flow is also
elevated in contaminants, there is & simnnltaneous decrease in one stressor (Jow-flow) and
increase in another (exposure to contaminant). The USGS recommends that the
document include discussion of these interactions across all the listed factors.

Page L D-5, Chapter XTI Affected Envirenntent and Consequences of MTM/VF;
Section D, Impact Producing Factors to The Headwater Streams from Mountaintop
Mining; Subsection 1. Studies Relating to Direct and Tndirect Surface Water
Impacts from Mountaintop Mining and Valley Fills; Subsection ¢. Changes in
Downstream Flow Regime:

The USGS suggests that two reports on the Ballard Fork gages (Messinger, 2003;

Messinger and Paybins, 2003), which were produced by USGS West Virginia District as
part of the EIS process, be discussed in this section. Both reports contain noteworthy

6-6-4

information on total flows, stonmflow characteristics, and seasonal evapotranspiration

Page ITL. D-7, Chapter IT Affected Environment aud Consequences of MTM/VF;
muwmmmmmmmmumw
Mining; Subsection 1. Studies Relating to Direct and Indivect Suxface Water
Impacts from Mountaintop Mining and Valley Fills; Subsection f, Changes in
Downstream Chendistry; SnmeSmmyandedmimﬁm
paragraph, secon] sentence:

Sulfate, total dissolved solids, hardness, specific conductance, and manganese are not

" cations. mvmsmmmmwwmmmmmmm

and properties” or otherwise be rewritten.

Page ITL D-9, Chapter I Affected Environment and Consequences of MTM/VE;
Section D, Impact Producing Factors to The Headwater Streams from Momntaintop
Mining; Subsection 1. Studies Relating to Direct and Tudirect Surface Water
MMMMMMMVMWMEMM
Downstream Biota, Subsection Iil, Summary of Results from Upstream-
Downstream Comparison-Type Stadies, second paragraph:

The USGS recommends the word “inetrices” be changed to “metrics.”

Page XL D-11, Chapter 1T Affected Environment and Consequences of MTM/VF;
Section D, Impact Producing Factors to The Headwater Streams from Meuntaintop
Mining; Sphsection 1. Studies Relating to Direct and Indirect Surface Water
Tmpacts from Meuntaintop Mining and Valley ¥ills; Subsection h4., Studies of
Macreinvertebrate Commmunities in Stream Sites Located Downstream from Mined
or Mined/Valiey Filled Areas in Camparisan to Reference Locations, first
paragraph: .

mmo&ucmypmaphrefersw asingle study; however, the second sentence refers
to «...these studies.... mUSGSmmcndsmatﬁm&ocmmaMyﬂmcmlym
stady is used.

Page ITL D-15, Chapter III Affected Environment and Consequences of MIM/VF;
Section D, hnpact Preducing Factors to The Headwater Streams from Mountaintop
Mining; Subsection 1. Stdies Relating fo Direct and Indirect Surface Water
mmn«mmmvmmsmnma
MTM/VF on Fish Assemblages, second paragraph:

The USGS National Water Quality Assessment fish comtonrity study (USGS 2001b)
shonld not be characterized as extensive, becanse figh were only collected at a dozen sites
in the coalfields and 20 sites overall,

6-6-4
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Page IIL. D-18, Chapter 1I Affected Enviroument and Counsequences of MTM/VF;
Section D, Tmpact Producing Factors to The Headwater Streaws from Moimtaintop
Mining; Subseetion 2., Studies Relating to Mitigation Efforts for MTM/VF Impacts
:’oréqnaﬁc Systems; Subsection d., Limiting Factors for In-Kind Mitigation

ects:

The USGS recommends that the discussions of stream creation include additional
information on watershed hydrology, such as the Variable Source Area Concept (Hewlett
and Hibbert, 1967), that is, that water seeps downhbill through soil nntil it reaches a
confining layex, that streams form in saturated soil areas on the land sarface, and that the
axeaofsatnrmdsaiithmwnnﬂm’mwmamﬂowisvmbbﬂwughm In light of
the principles of watershed hydrology, stream creation is very difficult and may not be
practical, at least if only natural channel design is to be applied to ditch construction.

Page YIL D-19 (third paragraph) and I1L. D-20 (third paragraph), Chapter I
Affected Environment and Consequences of MIM/VF; Section D, Impact
Producing Factors to The Headwater Streams from Moungaintop Mining;
submksmmmmmmmmmmmm
Aquatic Systems; Subsection e.1., Onsite:

A major question in the context of mitigation is not whether constructed ponds and
wetlands have functions with inherent valae, but whether they have functions that
provide valne equal to that of the streams they replace. One of the ways this can be
assessed would be by quantifying their relative effects on downstream aquatic systems
through a designed Before-After, Control-Impact study. The USGS recorumends that the
document describe how it will bie determined that the functions of the created ponds and
wetlands will be equal to those of the surface water featares they replace.

Page I11. D-21, Chapter I Affected Exvironment and
Section D, fmpact Producing Factors to The Headvrater Streams from Mountaintop
Miuing; Subsection 2., Studies Relating to Mitigation Efforts for MTM/VF Impacts
to Aquatic Systems; Subsection e.2., Offsite, second paragraph, sixth sentence:

The USGS recormends that the document explain what a high water mark is and how it
is determined.

Page HL E-3, Chapter I Affected Envivonment and Consequences of MTM/VF;
Section E, Coal Mine Drainage from Surface Mining; Subsection 2, Coal Mine
Drainage, second paragraph:

6-6-4

Are the habitat quality indicators actually scored from 0 to 17 Or is this graphical For clarity, USGS recommends that the term circummentral be replaced with & more
error? Please verify. ad e 6-6-4 conventional way of saying that values were close to pH of 7.
For mutrient cycling, it is well known that aquatic insects play a role in all aquatic Page L E-3, Chapter I Affected Environment and Consequences of MTM/VF;
ecosystemns becanse all living organisms cycle nutrients. A more reasonable question that Section E, Coal Mine Drainage from Surface Mining; Subsection 2, Coal Mine
should be addressed in this section is whether nuitient cycling o such sutrient-poor Draiuage, Subsection a., Indicator Parameters:
! than the created
systems are fmportant to areas larger wetlands. Tho USGS P ion of inmim le? :
L D-21 Wmmﬂnﬁmmandﬁonsmmdm emphasis on the importance of reclamation and mine-drainage treatment as a significant
monn WWW&%MMWMMMM source of increased alkalinity. Water-quality amendments used o elevate pH and
Mining; Subsection 2., Studies Relating to Mitigation Efforts for MTM/VF Inpacis w@mmmmmmmmmm watmalm .
to Aquatic Systems; Subsection e.1, Onsite, top of page, lines 7-9: increase both alkalinity and specific conductance; this should be stated in the discussion. 5 5—4
The statement “However, it is not known whether the organic mattsr procsssing that Page 1L E-6 Chapter IEI Affected Environment and Consequences of MTM/VF; -
occars in created wetlands would mimic the processing found in a natural streart Section E, Coal Mine Drainage from Surface Mining; Subsection 2., Coal Mine
systern.” does not consider mnch information that is known about the nature of wetlands Drainage, Subsection 2b., Effects of Coal Mine Drainage:
compared to the nature of streams. Wetiands, by their nature, trap and congerve organic
mitter, and fanetion as organic matter sinks; whatever organic material wetlands retsin, This section states that coal-rine drafnage contains metals and trace elements that
the material tends to be dissolved, ratber than undissolved. Streams, by virtue of flowing, precipitate to the sediments of recejving streams, which elevates their
tend to transport Grganic matter (and whatever else they contain) downstream. Thus, it is corresponding concentrations in the sediments. The USGS recormmends that the section
unlikely that organic matter processing ifi created wetlands would provide als0 stress the role of flocculants and precipitates in cementing substrates and
similar o that provided by small streams. The USGS recommends that the statement be contributing to streambed armoring.
modified to emphasize these differing roles of streasns and wetlands.
MTM/VF Draft PEIS Public Comment Compendium A-10 Section A - Federal Agencies



Page TIL H-2, Chapter TI Affected Environment and Consequences of MTM/VF;
Section H, Relationship of Mountaintop Mining to. Groundwater Quality and
Quanﬁtthuhsecﬁon 2., Pre-mining Appalachian Groundwater Flow System; first
paragraph:

Variation in permeability in consolidated bedrock is more strongly related to occurrence
and density of fractures or secondary permaability 8s opposed to lithology differences.
Consolidation of the overburden does not relats to hydranlic conductivity at depth.
Hydralic conductivity decreases with depth dus to increasing confining pressures

limiting fracture apertares. mw&smﬂmw&mhmdmpmaw
third-to-last sentence, be corrected to more clearly emphasize the importance of fractures
in determining permeability.

Page L H-3, Chapter HI Affected Environment and Consequences of MTM/VF;
Section H, Relationship of Mountaintop Mining te Groundswater Quality and
Quantity, Subsection 3., Impacts to Greundwater Quantity from MTM/VF,
Subsection a., Conceptual Model of MTM / VF, second paragraph, last sextence:

MTM does not simply elintnate the pre-mining perched aquifer. Tt creates an aquifer of
fill at the active mine site, creating a man-made perched aquifer system
resting atop the valley bedrock. Additional complexity is added when fractiring of
bedrock adjacent to the oine is considered. ‘The USGS recommends the paragraph be
corrected to reflect the creation of the fill aquifer at the mine site,

Page . H-3, Chapter I Affected Environment and Consequences of MTM/VE;
Section H, Relationship of Mountaintop Mining to Groondwater Quafity and
Quantity, Subsection 3., Impacts to Groundwater Quantity from MTM/VF,
Subsection 4., Conceptual Model of MTM / VF, third paragraph:

Valley fills do not join two aquifer systéms, rather it is the creation of a new aquifer

consisting of unconsolidated fill atop fractured bedrack. Flow to the premining fractured

bedrock system is greatly disrupted. - The USGS recommends that the paragraph

emphasize that flow in the fractured bedrock after fill placement is not the same as during
iming conditions.

The USGS recommends that the paragraph also mention that groupdwater flow velocities
in the fill are highly variable and localized and in some cases channelized; residence
times of water in the fill materials also vary spatially.

5-4-4

Mﬁﬁ»&tham!ﬂ%ﬂmhmmﬂﬁmmu!m
H, Relationship of Mountaintop Mining to Mining to Groundwater Quality

MM@,M&WMWMMW

mmmummummmwwsmm

USGS recommends the definition of hiydrenlic gradient in the fourth sentence of this
paragraph be corrected,

mmu&mmmwmwam
Section ¥, Relationship of Mountaintop Mining

and Quantity, Subsection 3., Impacts to Groundwater Guantity from MTM/VF,
Subsection b. mmmmmmmmcmmwwmnmm
second foll paragraphs:

Rumﬁ&memm&a%mmwmwglwdagﬁmmmdmmﬁﬁcmu
active mining site. ‘Without or goil cover, little water will infiltrate the area.
The USGS recommends that the doctument state that total runoff from the site may be
decreased, but ranoff from the entire system inclusive of diversions is greater.

Discharge volumes cannot be applied aerially to calculate infiltration rates. The highly
channelized vature of the fill and varying fill materials does not Jead to spatially even
distribation of infiltration. - Calculating percentage of outflow attributed 1o precipitation
assumes 10 interaction with fractured bedrock and sccounts for no diversion of runoff.
The USGS recommends that this misleading cakwulation be gualified or deleted.

Page IIL H-5, Chapter 11 Affected Environment and Consequences of MTM/VF;
Section H, Relationship of Mountaintop Mining to Groondwater Quality and
Quantity, Subsection 3., Impacts to Groundwater Quantity from MTM/VF,
Subsection b. MTM/VF Impzcts to the Physical Gromad Water System, first full

Storege volumes are better represented using a range of effective porosities to sccount for
the various lithologies. Tricreases in storage does not increase flow velocities. Higher
velocities do not decrease hydraulic head, rather hydranlic gradients. The USGS
recomumends that the section be revised to refléct the above comrments,
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MTMAF Draft PEIS Public Comment Compendium

A-11

Section A - Federal Agencies



11

Page 111, H-5, Chapter I Affected Environment and Consequences of MTM/VF;

Section H, Relationship of Mountaintop Mining to Groundwater Quality and

Quantity; Subsection 3., Impacts to Groundwater Quantity from MTM/VF,

gnggmmvmmemmmmm
paragraph:

Nopmﬁcmmwﬂedmmmnmmmwmmofﬁmmhm
MTIM/VE impacts on valley bedrock aquifers would be fimited. The j

requires proof that VF aguifers do not interact with the underlying fractured bedrock.
The USGS recommends that citations justifying the conceptual models be provided, or
the paragraph be rewritten to emphasize the uncertainty of the models and the possibility
for interaction between the VF aquifers and the underlying bedrock.

Page L H-7, Chapter IFI Affected Eavironment and Consequences of MTM/VF;
Section H, Relationship of Mountaintop Mining to Groundwater Quality and
Quantity, Subsection 4, Ympacts to Groundwater Chemistry from MTM/VF;
Subsection a., Geochemical Reactions, fivst foll sentence:

The USGS recornmends the sentence be reworded to emphasize: that mineral
concentrations in outflowing waters from fills may decrease over time but may remain &t
unacceptable levels.

Page 1T, K-38 through HI. K-46, Chapter III Affected Environment and
Conseguences of MTM/VE; Section K., Excess Spoil Dispesal, Subsection 4., Trends
in Watershed Size:

Most of the comparative discussions on the data provided in this entire section are brief
and cursory. The reader is left to discern differences in trends and interpretations that

could give more meaning to the data. The significance of the information in the tables

and figures should be provided in text. What does the fuformation mean, and why is it
important?

The document states that trend analysis is very useful for evainating and predicting
impacts on the environment; however, no information is provided on how the trend
aualysis is nseful or what fhe itapacts axe specifically. The USGS recommnends that this
additional information be provided in this section.

Page I1 K-47, Chapter II Affected Environment and Consequences of MTM/VF;
Seetion K., Excess Spoil Disposal, Subsection 5., Trends on Stream Impact Under
Fill Footprints:

1. The analyses in subsection 5 seem 1o be based on the use of data that differs from
data based on impacted watershed areas upstream of a fill toe to assess the total
length of direct stream. Perhaps, this shonld be stated explicitly in the text.

5-4-4

5-5-4

13-3-4

5-74

2. The reason for the choice of 30-acre watersheds used in the delineation of the
synthetic stream network is not explicitly stated within section I-K, othes then
that the synthetic network is less subjective than the topographic map stream
delineation. A discussion somewhere in this section about the accuracy of the
underlying date seens necessary, given that the National Elevation Dataset data
inclades digital elevation models of nmitiple resolution and vintage.

3. The term “stream, Joss”™ was used to descxibe the synthetic stresms that are buried
by fills, but no mention is made as to whether the streams were assamed to be
intermittent or perennial. This information should be provided in text.

4. No conunent in this brief section alludes to trends as compared to watershed arca
impacted by fills; for example, although WV had only 1.73 miles of synthetic
streams buried in 2001 (teble 1L K-8), the average watershed area impacted by a
valley fill was 3 times greater (97.28 acres) than that for the 30-zcre watershed.
Does this suggest that 30-acre watersheds imay be too dense a nstwork? Are
watershed areas under a fill actually intermittent or ephemeral? Should medians
for watershed area be used in trend analysis, 5o as to improve information sbout
central tendency of data? .

5. Ttispotclear if the valley fill footprint data used in this analysis is the total
number of fills approved or the number of fills constructed. This would seem a
crucial point, as up to half of the permitted fills may not be constracted, according
to information provided in section IT1. K-2.

Page IV. B-3, Chapter IV Envirenmental Consequences of the Alternatives
Amnalyzed, Seciion B, Aguafie Resources, Subsection 1., Consequences Commea to
No Action Alternative and Alternatives 1, 2, and 3; Subsection a., Direct Stream
Loss from MTM/VF, second paragraph:

The contribution of fine and coarse organic matter represents ane of the most important
effects of large surface mines, and should be measured or estimated, if possible.
Although widely-accepted, standardized testing procedures for quantities of fine and
coarse organic matter in streams may not exist in a regulatory context, reguiatory
methods didn’t exist for some of the other impacts studied in the DPEIS process. Several
classic studies (Fisher and Likens, 1973, for instance) would serve as excellent modsis
for a defensible study for measuring this contribution of headwater streams in the study
area,

Page IV. B-3, Chapter IV Environmental Consequences of the Alternatives
Analyzed, Section B, Aquatic Resonrces, Subsection 1., Consequences Common to
No Action Alternative and Alternatives 1, 2, and 3; Subsection a., Direct Stream
Loss from MTM/VF, fifth paragraph:

The statemnent “Tt is also not evident to what degree reclamation and mitigation (e.g.
drainage contro] and revegetation) offset this organic nutrient reduction.” requires further
explanation; is there some component of drainage control that is thought to directly offset

5-7-4
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ﬁnsioss? Em,xmmcmm@mmmﬂnsmmﬁﬂmnﬂam Snmhrly,

Wammmmmmmmmwdmmmm
thmmymtmemhgcﬁmmmbﬂmofwm
processing. 'Whether the ecological importance is equal can only be determined if
organio-matter processing is measwred in the study area. The USGS suggests that
additional mformation, if availabls, be provided o bolster support for the noted
statements. -If information is not available, then this lack of information should be
explicitly stated jn text.

MW~$&WWWW the Alternatives
Analyzed, Section B. Aquatic Resources, Subsection 1, Consequences Cornmon to
No Action Alternative and Alternatives 1, 2, and 3, Subsection b., Fudirect Stream.
h@m&,ﬁxﬂfnﬂmumdw

“Thie first full sentence may not accurately describe the intended meaning of the passage.
Zine, sodiumw, and sulfate concentrations would be gxpected 1o be positively correlated
with fish and invertebrate impairments instead of negatively cotrelated. ‘The USGS
suggests that the intended meaning of the passage be verified.

MW D-5, Chapter IV Environmental Consequences of the Alternatives
Analyzed, Section D, Fish and Wildlife, Subsection 1, Consequences Common to No
Action Alternative and Alternatives 1,2, and 3, Subsection d., Fish Populations:
‘This section is brief and not vety ioformative regarding mining irpacts on fish
populations. . The USGS suggests that edditional information (topic material or concepts)
be provided in the section.” Coverage of the topic shonld be similar to that provided in
section b. {page IV. D-2);

Appmcwmsm&mpmmfamﬂm

Page C-45, Table C-17 Gmﬂaleﬂwateanmpodﬁnn of Virginia Coalficlds
(Hufschmidt, 1981):

 Table C-17 15 incorrect. The table with the correct groundwater cotaposition of Virginia
information (from Bufschinidt, 1981) needs to be included here.

Page C-51, Table C-19 Comparative Groundwater Quality Data for Southwestern
‘West Virginia (Ehlke, 1982):

Table C-19 is not cited i text discussion.

Thank you for the opportunity to review and comment on this DEIS.

6-6-4
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Water Resources Division

!Waci}mlsgw

Western Region
345 Middleficld Road, MS 435
Menlo Park, CA 94025
December 29, 2003

TO: John Forren, U.8. Environmental Protection Agency, Region 3, Philadelphia,

Pennsylvania
FROM: Theresa Presser

U.S. Geological Survey, Water Resources Division, National Research Program, Menlo

Park, California
SUBJECT:  Technical Comments on the Draft Programmatic Environmental Impact Statement

(DPEIS) on Mountaintop Coal Mining and Associated Valley Fills in Appalachia
concerning Selenium Sources, Monitoring, and Prediction of Ecosystem Effects

SUMMARY

‘The Draft Programmatic Environmental Impact S {DPEIS) on M sp Coal Mining
and Associated Valley Fills (MTM/VE) in Appalachia is critically deficient because 1) supporting
do ion failed to ad ly q fy and analyze the effects of selenium on aquatic life; and 2)
proposed alternatives failed to address the protection of aquatic life from potential adverse effects of
selentum. Although extreme Se contamination causes death in adult organisms, the responses of
greatest concern are impairment of reproductive success (e.g. failure of eggs to hatch) and
teratogenesis (deformities in juveniles) in birds and fish.. Streamlining the permitting process and
monitoring the decline in water quality and ecological health in affected watersheds do nothing to
reduce selenium concentrations or limit impacts. Proposed control measures to neutralize coal mine
drainage (CMD) with alkaline addition may exacerbate the mobility of selenium and hence it’s loading
to the environment., Al alt tves require mitigation of unavoidable impacts to waters of the United
States. Proposed mitigation measutes in the DPEIS, specifically sedimentation ponds and associated
wetlands, likely would allow elevated selenium risk environments for birds and fish because of
increased opportunities for Se biomagnification in food webs.

The DPEIS has left out 1) fundamental data on selenium concentrations in sediment, invertebrates,
fish tissue, and bird eggs; and 2) information on dietary pathways and vulnerabie predamr species.
These data are ¥ to agsess potential i ts from bioaccumulation of selenium in the areas of
mountaintop mining and valley fi lis. However based solely on selenium concentrations in streams and
sedimentation ponds receiving discharges from valley fills, adverse ecological effects from selenium
are likely to occur in the DPEIS study area. The median selenium concentration in streams at filled
sites was approximately two-fold above the toxicity threshold for protection of aquatic life (5 g Se/L)
and concentrations at individual sites were as much as ten-fold above (Appendix D, Stream Chemistry
Final Report, 4/8/02). Sediment control ponds at the base of fills contained some of the highest
selenium concentrations {up to 42 pg Se/L}.

GENERAL COMMENTS

Several components of documented field case studies may be applicable to sclenium mobilization in
Appalachia. In contrast to many other inants, sources of and significant
environmental damage due to selenium have been well documented (Lemly, 1985; Presser, et al.,
1994; Lemly, 1997; Hamilton, 1998; Skorupa, 1998; Presser and Piper, 1998; Lemly, 2002; Seiler et

5-5-5

DPEIS leaves in doubt whether mining and mitigation can proceed while controlling environmental
selenium concentrations within protective ranges.

The DPEIS cumulative effects analysis also may need to consider the combined effect of other
environmental stressors imposed by a general decrease in water quality and ecological health in
watersheds impacted by mining when evaluating selenium risk (DPEIS Appendix I). Environmental
selenium data and ecological risk thresholds may be applicable as part of the proposed action to build a
database (Action 12, DPEIS II C-69) to determine if a scientific basis for a cumulative-impact~
threshold can be identified in the future.

A recommended selenium monitoring program would include a mass balance or budget through
affected watersheds (i.e., inputs: fluxes and storage within environmental media: and outputs): food
web analysis; life cycle analysis of vulnerable predators; and identification of elevated risk areas and
seasons {Presser and Piper, 1998; Luoma and Presser, 2000). Studies of the documented, (DPEIS I1IC-
17) well-developed, and predictable food web of pond systems and impoundments may be particularly
important. Those species feeding on benthic and emergent aquatic invertebrates such as salamanders,
Acadian Flycatcher, and Louisiana Waterthrush may warrant specific monitoring. Cattail wetlands
suggested as mitigation to increase productivity, water quality, and biodiversity may require increased
control measures and monitoring (DPEIS 1-14).

Results of a comprehensive monitoring approach could be used to forecast ecological effects of
selenium uader an array of scenarios that could result from different resolutions of waste management
issues. Effects-analysis to calculate risk would take into account not only reproduction, but also
reduced growth and immuno-suppression. Source rock and waste analysis may show that some mining
areas contain less selenium and that some mitigation measures have less risk in terms of mobility of
selenium in food webs. Climatic and hydrologic effects and the progression of acid mine drainage
may be attenuating variables.

Given below are specific technical comments and further recommendations for monitoring that
may help provide a basis for understanding the biotransfer of selenium in the ecologically rich and
diverse watersheds of Appalachia. Attachment 1 is a summary of background information for the
DPEIS.

SPECFIC COMMENTS AND DOCUMENTATION
Water Quality, Valley Fills, and Sedimentation Ponds
The DPEIS documents that selenium concentrations from the filled category sites were fourdd to

exceed AWQC for selenium at most (13 of 15} sites in this category; and the existence of selenifim
concentrations in excess of AWQC at most filled sites indicates a potential for impacts to the afuatic
environment and possibly to kxgker order organisms that feed on aguatic organisms (DPEIS Phge 111
D-6, 7, and 10). Data rnainly are given in Appendix D 5-5-4

Appendix D, Strear Chemistry Final Report, 4/8/02

AWQC (Water Quality Criterion), 5 yig Se/L

Five watersheds in the Primary Region of Mountaintop/Vallev Fill Coal Mining

Sampling period, August 2000 through February 2001

Filled category (15 sites), 66 violations at 13 sites

Range 1.5 1o 49 ug Se/L

Median at un-mined sites, 1.5 ug Se/L

Mediun at filled sites, 11.7 ug Se/L

Appendix D, Fisheries Study, 10/02

- MTM/VF Draft PEIS Public Comment Compendium
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Water chenistry analysis detected selenium in five of the eight sites in the Mud River watershed
associated with valley fills (puge 18).
Range 9.5 to 3.5 ug Sell,
The DPEILS (page 1-9) documents for the study areas that:
1 During 1985 to 1998 a) an average of 365 fills/year were constructed: and b} 5,168 acres of fill
in 15,733 acres of watershed were approved.
2) Durmg 1999 to 2001 a) an average of 217 fills/year were constructed; and b) 3,016 acres of /i
in 26,570 acres of watershed were appmvcd
No other category of streams (i.e., streams in un-mined areas or streams in mined areas without vatley
fills) had violations of the selenium fimit.

Sedimentation ponds for drainage from fills also were sampled as part of the Stream Chemistry
Final Report (Figure Se-1, 24 10 42 g Se/L), but were not illustrated as a separate category. Dramnage
from sl valley fill areas is required to past through a sedimentation pond, and additional ponds may be
on amine site where needed to control sediment and runoff from other distarbances (DPEIS Tl 1-7). If
treatment is necessary, the sedimentation ponds are normally used as treatment basins and may be
constructed in a series. Mitigation wetlands also may be constructed at the toe of filled areas.

Ecological Effects of Selenium
Little information and data also are given to help assess or predict selenium’s current exposure and
effects in the DPEIS study arca or as a result of future mining activities. For example, selenivm
concentrations in fi// material, sediment, invertebrates, fish tissue, bird eggs, or plants are not available.
Bioaccumulation and uptake via food is the most important route of transfer to upper trophic level
species. Upper trophic level predators are more at ﬁsk than their prey, making it difficult to use

traditional methods to predict risk from envirc tions alone. Skorupa (1998) described
field case studies showing different d of seleni effects in a variety of wetlands and reservoirs
with identified sources of feni An pecially well d d case study exists for Belews

Lake, North Carolina where selenium contamination resulted in local extinctions of most fish
populations in a cooling water reservoir used to dispose of coal fly-ash (Lemly, 1985; 1997). The most
well known case of selenium poisoning in a field environment is at Kesterson National Wildlife
Refuge in the San Joaquin Valley, California (Presser and Ohlendort, 1987). There, teratogenesis was
widespread in populations of water birds and reproductive failure occurred in populations of fish
because of agricultural drainage practices. A more recent case of acute selenium poisoning of
livestock in Idaho has resulted in the death of more than 300 sheep who fed on forage grown on
reclaimed waste dumps (Piper et al., 2000). Comprehensive reviews of the effects of Se in birds and
fish are given in Skorupa and Ohlendorf, 1991; Heinz, 1996; USDOI, 1998; Skorupa, 1998; Lemly,
2002; Hamilton and Hoffman, 2003; Ohlendorf, 2003.

As noted previously, based on established guidelines and the current understanding of selenium
biogeochemistry, ecological effects from selenium in areas of valley fills are likely to occur.
Sedimeritation ponds may be of greatest concern. Seleni ch appear to
present greater risks to wildlife than sel d and nvers (Skorupa, 1998).
Protective guidelines also are calculated that establish concetn for the environment at 2 pg Se/L for
freshwater (USFWS and NMFS, 2000). A 2-ug Se/L criterion is in place at evaporation ponds. and
wetland channel in the San Josquin Valley, Cafifornia. Additionally, USEPA is redefining selenium
criteria for the protection of wildlife and aquatic life to take into account exposure from food webs
(USEPA, 1998).

5-5-4
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Human Health Advisorles for Setenium

A national drinking water standard of 50 pg Se/L also has been developed based on concentration
of selenjum. Guidelines for public health ings based on selenium in the diet have been developed
in areas of the western United States (USDOI, ]998) Advisories were issued in California when
selenium concentrations in fish muscle reached or exceeded 2 ug Se/g, wet weight {6-12 g Se/g dry
weight, g 65-85% moisture), C ton was not to d 112 grams of flesh per one- or
two-week penod or 20:.grams of ﬁsh or bird muscle per day in addition to the regular daily intake.
Children (less than age 15) and pregnant women were advised not to consume 2ny fish or game from
the posted areas. When edible tissues exceeded 5 ug S¢/g on a wet weight basis, a complete ban on
human consumption of fish was recormnended In the San Joaquin Valley of California, the postings

are provided in 11 g a subsi lifestyle provides the greatest risk.

Vegetation as Diet
In general, substantive risk to aquatic life occurs at selenium concentrations in diet > 7 ug Se/g, dry

weight (USDOIL, 1998; Presser ¢t al,, 2004). Marginal risk to aquatic life from diet occurs at 3 pg Se/g.

Various federal and state agencies recommend less than § pg Se/g in terrestrial forage as an action
level of regional grazing level (U.S. Forest Service and the Idaho State Veterinarian Office). The
chronic toxicity range for horses and sheep starts at § g Se/g in forage (Puls, {988).

Sources of Selenium

Coal is a recognized source of selenium both through selenium enriched particulates from the
burning of fossil fuel and fly-ash disposal in aquatic envir (Lemly, 1985; 1997; 2002).
Available data on a whole-coal basis for trace elements in coal samples from West Virginia show an
average selenium concentration of 4.2 pg Se/g, with a range of 2.8 to 21.3 ug Se/g (DPEIS Appendix
D, Stream Chemistry Final Report, 4/8/02; West Virginia Geological and Economic Survey,
www.wvgs.wvnet.edu). The Stream Chemistry Report also states that disturbing coal and soils during
mining could be expected to result in violations of the siream limit for selenium (page 74).

This range of selenium concentrations in West Virginia coals is comparable to that in source rocks
of the Coast Ranges of California, but is lower than the range occurring in phosphorites of southeast
Idaho. Processing activities in these problem areas call attention to anthropogenic connections to the
environment (irrigation drainage, oil refining effluents, waste shale production), in addition to surface
processas (weathering, erosion, and runoff) and hydrologic factors (aridity, drainage progression), that
can ujtimately mediate contamination.

Shales associated with coals that are displaced at the time of mining and consequently concentrated
at fill sites may be a source of selenium to areas d of valley fill constraction. In general,
selenium sources to the environment are linked to organic-enriched sedimentary rocks-—black shales,
petroleurn source rocks, phosphorites (Presser et al.; 2004). Their global distribution is dependent on
the fund | role of iaf elements such as selenium in determining primary productivity in
ancient depositional envi Coals are included as & subset of petroleum source rocks (Klemme
and Ulmishek, 1991). As illustrated by the case of phosphorites in Idaho, waste shale in comparison to
ore, is more enriched in selenium (80 g Se/g v. 50 ug Se/g) (Presser et al., 2004).

Examples t‘tom tbe San quum Valley, California and waste-rock sites at phosphate mines, Idaho
highlight a day mechanism of selenium mobility in the environment that involves exposure of
orgamc carbon-rich rock to the oxic conditions of the atmosphm and surface and ground water.
Selenium is oxldtzed from re!ahvely insoluble selenide (Se*) and elementat Se” to soluble oxyanions,
selenite (Se0;”) and selenate (SeO,; "y under alkaline conditions {Presser, 1994; Piper ¢t al., 2000).
Organic selenium (operationally defined as organic selenide) also can exist in the dissolved phase.

10-5-5
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Oxidizing, Alkaline Environments

Acid mine drainage is traditionally of cancern in mining areas, 4s it is in the DPEIS study area.
However, methods of controlling coal mine drainags (CMD) with alkaline addition {page T £-9) may
exacerbate the mobility of selenium and hence its loading to the environment. Selenium contamination
probletiis have been associated with oxidizing, alkaling enviroriments sipce the' 1940"s whien studies
focused on the potential toxicity of seleniferpus open-range plants in arid and semi-arid western states
(National Research Couneil, 1989; Presser et al., 1994). ‘As a result, grazing was tenminated on large
argas of western rangeland. In the 1980s, the sources and mechianism of contarmination in thie San
Joaquin Valley, California served as a prototype to develop criteria for selccting study sites for the
National lrrigation Water Quality Prugmm {Presser et -al., 1994: Seiler et al., 2003). ‘Among the six
criteria contribufing 1o selenium contamination was an oxtdrzed, alkaline ervironment that promotes
the formation of selenate; the mobile form of selenium.

MONITORING RECOMMENDATIONS
1} Expunid Cuirrent Selenivm Monitoring
2} Forecast Seleniion Effects Under an Arrdy of Management Scenatios

Determination of a S¢ mass halance or budget for the DPEIS watersheds and Se cyeling through the
companents: of the watershed’s ecosystém are crucial because of Se bioaceuraulation. A
comp finked approach would mclude all cor tons that cause systems to respond
differently to Se : Comparison to multi-media guidelines could be made to assess
exposure and risk. Results of a comprehensive momumng approach thén could be used to forecast
ecological effects of selenivun under an array of scenarios that could result from different resolutions of
waste management issues,

‘Fhe critical media to be monitored are water, particulate material, and prey and predator tisgue.
B fenfum i a reproductive toxin, selenium concentrations in fish and bird eggs also provide
assessments for risk management that incorporate and concentrate many confounding site variabilities,
Knowledge of potentially optimal indicators (e.g., benthic invertebrates) in pond systems would be
necessary o fully explore feeding relations and document predator exposure. Variables tobe
addressed in a linked food web appronch fo inclade: 1) hydrologic units; 2) vulnerable predators; 3)
elevated risk periods; 4) suspended particulate material patterns; 5) contaminant concentrations and
speciation in sources that most influence bioavailability; 6) seasonality of invertebrate food webs; 7)
food assimilation capacities and reactivities; 8) lifi cycles of predator species that inhabit each
hydrologic unit; and 9) nesting habitats.

3) Ensure Seteniun Methedology with a 0.4 ug Se/l. Detection Limit

The detection limit for the methadology used in the DPEIS stream study was noted as 3 g Se/L.
(Appendix T, Stream Chemiistry Final Report, 4/8/02, Table 2), but was further noted that the
estimated deteetion limit for Se in waler using Method 200.8; Inductively Coupled Plasma-Muass
Spectrometer, was around 3 g Se/L. (USEPA Methods Manual, 1983). This methodology and
detection firait (3-5 jig Se/L) may not be sufficient in view of a USEPA criterion of 5 g Se/L and
ecological effects being of concern af levels of 2 pg Se/.. Guidance provided by USEPA requires a
detection limit of 0.6 jig Se/L) (Mmterim-C) l/Biological M 1itg Protocol for Coal Mining
Pormit Apphication, 11/19/06).

5-5-2

5-5-39

4) Continue Study of Seleniam in Streams

Quality controls issiies were résalved conceéring analysis of selenium in However, results
from Lab I were discarded mainly because of elevated levals in B‘Ianks Duphcxnng this study. with
improved methodology and detection limyit for selentom may prove infc Ve,

Thank you for the opportunity to provide technical comments on several aspects of selenium
chernistry and exposure in the envifonment as they relate to the DPEIS,  If you have questions or need
copies of referenced documents, please do not hesitate to call (650-329-4512, tpresser@usgs.gov).

Attachments: (1)
cc: . Mare A. Sylvester, USGS, WRD, Menio Park, CA
Keith G. Kirk, USGS, WRD, Menlo Park, CA

12/29/03 Transmitted via 13 email to forren.john@epa.gov and 2) FedEx to John Forren, U.S.
Environmental Protection Agency (3EA30), 1650 Arch Stréet, Philadelphia, PA 19103
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ATTACHMENT 1, Summary of Background Infoermation

Location and Coual Production

The study area of the DEIS is located within the Appalachian Coalfield Region of the Appalachian
Plateau physiographic province and Bituminous Coal Basin (DEIS I-5). The study area encompasses
approximately 12 million acres and extends over portions. of West Virginia, Kentucky, Virginia, and
Tennessee. Surface coal mining production (million short tons) in the study area for 1998 was:
southern West Virginia's 48.6; castern Kentucky's 49.6: Virginia, 8.5: and Tennessee, 1.6 (DEIS I N-
3 & 4). Ninety-five percent of the surface mining in southern West Virginia would be classified as
MTM/VF mining as covered under this DEIS (DEIS III N-1). Estimated remaining years of surface
production in West Virginia is 49 and in Kentucky is 108.

Mountaintop Removal and Valley Fills

For large scale mountaintop mining to occur and excess spoils to be generated two factors must be
coincident: 1) steep terrain and 2) sufficient coal reserves located close to the tops of mountains and
ridges (DEIS HI A-1). Removal of rock above and between coal seamns résults in waste material
(spoils} being placed in disposal sites adjacent to mining. Typical locations for excess spoil disposal
sites are valleys, known as heads-of-hollows or headwater stream reaches (DEIS 1-1). The study area
covers the region where valley fills have been constructed or will be constructed in the future as a
result of coal mining activities.

Ecosystems

Hydrologic conditions and geologic processes in the DEIS study area are such that most of the
major rivers and tributaries east of the Mississippi River originate in the mountains of the Appalachian
regions (DEIS I A-1&2). Some headwater streams are intermitfent or ephemeral. Impounded water
and wetlands also provide aquatic habitat in the DEIS study area (DEIS HI D-1).

Ecoregions in the study area are unique because they combine characteristically northern species
with their southern counterparts, and thus boast enormous richness and diversity (DEIS, it} A-1).
Headwater stream populations have the greatest potential for natural selection processes that may
result in development of new species/subspecies.

The southern Appalachians have one of the richest salamander fauna in the world (INC-21). Many
species of birds, such as the Cerulean Warbler, Louisiana Waterthrush, and Acadia Flycatcher, depend
on large areas of relatively unbroken forest (93% forest cover, DEIS 11 C-62) and headwater stream
habitats (111C-22). The DEIS study area is unique and xmportant in the evolution and speciation of
North American freshwater fishes (IV D-5). Fifty-six species of fish are present in the DEIS
watersheds, with small headwater streams harboring populations with unique genetic diversity,

Impacts

A decline in water quality is predicted in areas of surface mining because of the exposure of coal
and overburden materials and increasing rates of oxidation of sulfur-bearing minerals such as pyrite
(DEIS Til D-6 & E-1). From historic deta, streams classified as fi/led had lower numbers of total
species and benthic species than un-mined streams. Actions 5 and 6 (DEIS H C-43) address evaluating
effects of mining operations on chemistry and biology and refining science-based protocols fot
assessing ecological function, making permit decisions, and establishing mitigation req

Cumulative Impacts

Landscape-scale cumulative impact studies indicate that heds subjected to mining drop in
rank, signaling a decrease in ecological health (DEIS Appendix I). However, several alternatives
restricting cumulative impacts to waters of the United States {e.g., prohibiting fills in one out of every
two first order streams) were dismissed because limiting the loss of headwater streams to conserve the

10

health of the watershed ecosysten has not been proven (DEIS 1I D-6). According to the DEIS,
existing data do not show that an across-the-board cumulative-impact-threshold could replace case-
specific evaluations of all MTM/VF and other disturbances within a defined Cumulative Impact
Area/watershed.
The DEIS proposes an action to build a database to determine if a scientific basis for a cumulative-
hreshold can be identified in the future (4etion 12, DEIS 11 C-69). Further associated actions
would involve developing an interagency, mterdlscxphnary approach for NEPA and Clean Water Act

lative impact t g definition of the cumulative impact area for each
resource of significance.
MMgatimt and Compensation
All alternatives require mitigation of unavoidable i ts to waters of the United States (DEIS IV
B-8). Mitigation would compensatz for functions lost by filling head eams. These practi

include stream construction or enhancement, wetland construction, riparian habitat restoration or
enhancernent (DEIS IV B-8). Cattail wetlands, for example, have been suggested to increase
pm&wuvﬂy, water quahty, and biodiversity (DEIS 1-14). Off-site compensatory projects may be

y b of li {ons to functi ts on reclaimed mine areas.
Mitigation areas often include fill sites and the dfamages below fill sites (toes of fills), Valley fills
act as reservoirs and provide a reliable stream of water d dueto i d base flow in filled

areas (DEIS 1-14}. The net effect is that stream segments that were once ephemeral and that supported
only sporadic benthic life before mining, now flow perennially and support benthic life throughout the
year. Topsoil substitution or repl with re-vegetation is also a part of reclamation. The top ten
feet of oxidized subsoil is loosely dumped to promote rooting and tree productivity (DEIS page 11 J-
19}

Monitoring

The Interim Chemical/Biological Monitoring Protocol for Coal Mining Permit Application
{11/19/00}, a guid de quires analyzing selenium to a detection limit of 0.6 pg Se/L as
part of chemistry itoring during the of beseline conditions. Biclogical monitoring

emphasizes quantitative surveys of organisms and physical habitat characterization.
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Betsy Child, Tennessee Department of Environment and Conservation

PHIL BREDESEN
GOVERKOR

STATE OF TENNESSER
DEPARTMENT OF ENVIRONMENT AND GONBERVA“ON
NASHVILLE, TENNESSEE 37243-0435
December 1, 2003
Mr. John Forren
U.S.EPA (3ES30) ’ T
1650 Arch Street ’

Philadelphia, PA 19103

RE: Programimatic Draft Environmental Impact Statement concerning
Mountaintop Mining / Valley Fills in Appalachia

Dear Mr. Forren:

Please find enclosed ‘the detailed comments fmm our technical staff to the Mountaintop
Mining Programmtic EIS. Please consider these comments as the official and complete
response on behalf of {he State of Tennessee.

1 am writing to em%sm one point. All of the aliernatives you are evalusting represent
different ways of mandging the interface between the federal Clean Water Act and the
Surface Mining Control and Reclamation Act. In Tennessee since we do not have a state
mining prograni, We 7éSpond to such muesgmdedbyonrstateWatchmMycml
Act and the federal NPDES program. From this standpoint, it has been and will continue
to be the position of the Department thaf Wé do not alfow disposal of spoil or fill material
from coal mining in streams as defined by our state regulations. This policy will remain
unakexadwhetheryouchoosethcprefemdaﬂermﬁveorgowﬁhoneoftheoﬂmsbeing
evaluated. Thank you for this opportunity to comment.

Sincerely, o
® J nlg
Indutix ebaiaid =
BLC: AML

Enclosures

MEC'D 26820

BETSY CHILD

5-7-1

Division of Water Pofiution Control, Mining Section
Sulte 220, State Plaza
2700 Middtebrook Pike

Knoxvile, Tenmessee 37821
Telephone: (865) 594-6035
November 24, 2003
M. John Forren
U.S. BPA3ES30)
1650 Arch Street
Philadelphia, PA 19103

RE:  Prograrhindtic Draft Environmenta] Impact Statement concerning
Mountaintop Mining / Valley Fiils in Appalachia

Dear Mx. Forren:

The U.S. Office of Sarface Mining issues and inspects Serface Mining Centrol and
Reclamation Act permits for coal mining in Tennessee, our Division of Water Pollufion
Control —~ Mining Section is responsible for NPDES permits for discharge of treated waste
water and inspection of those permitted facilities for coal and non-coal mining in Tennessee.
Since coal mining is considered a primary industry by the U. S. Environmental Protection
Agency, their approval as well as OSM's Mining Permit issuance wneoessa:ypmrm
issuance of NPDES permits to coal facilities.

The only coal mine excess spoil fills currently suthorized for the discharge of waste water in
Tennessee involve the placement of il material in locations outside waters of the state. Only
when the clearly planned objective has been restoration of damaged sireams have we
anthorized the use of waters for fill or sediment eontrol. The fills outside waters of the state of
Tennessee have most often been reféired to as “head-of-hollow” fills. Fills within waters of
the state of Tennessee aré ot currently allowed and will not be allowed in the future.

In Chapter 2, Alterpatives, . C. DETAILED ANALYSES OF THE ACTIONS TO
ADDRESS ISSUES, the EIS makes reference to in Heu fee arrangements for stream
mitigation activities. ‘Such an arrangement has been discussed as a tool for mitigation of loss
of waters of the state/U.S. as a result of federally finded highway projects. There is not an in
lieu fee agreement which can be applied to mining projects in Tennessee.

The EIS also altudes to finalization of regulations and coordination between agencies to
clarify buffer zone requirements. That clarification is sorely needed and only coordination
between the various agencies will accomplish it.

12-1-1
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Sincerely, )
MYQZLM hy AML

Paul Schmeietbach
‘Water Pollution Control, Knoxville Office

®Page2

C e -

RECD? rrroam

STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION

" Division of Natura] Heritage
14th Floor

401 Church Street
Nashville, Tennessee 37243-0447 -
Phone 615/532-0431 Fax 615/532 0231 N
g 7a -
— Pt
August 4, 2003 ; G .
2 9T
Mr. John Forren © o e -
U. S.EPA (3ES30) P Eg
1650 Aich Street - )

Philadelphia, PA 19103

Dear Mr, Forren:

The Division of Natural Heritage, Tennessee Depm'tmem of E‘.nvlmnmem and Conservanon,

P{Jﬁ:ecmtes the o ael};:igorwmty to review and E?rov:de comment on the mnt?
{1l dn s Do s mnvxroumemal Impact Smtemcmat D 18}

28 a rumber o ons to jmprove grams
levels which aim to enm%nmmw] protecu “’i%?agé’my coerdmauna dvgnng pemm't
reviews under SMCRA and CWA consistent with the pri of minimizing adverse
environmental impacts from mountaintop minin| }5 and exaess spo valley fills in lachia.

The Tennessee Division of Natural Heritage (DNH) has reviewed the information its the
following comments for consideration.

With regard to_the protection of rere, threatened, and endan tes,tthElS described
programmatic chang%s whi would minimize adverse envub%m pacts to federally listed
species, howcver gave inadequate mention to state-listed species. Owﬂ ctted m the DEIS
stated that, “surface coal mining and and mlamauon operations rdance with
propeﬂy implemented state:and unda CRA would not be likely | 8.3.4

to jeopardize the continued existence of hsted or pmposed species” (IVD-3, 6). o

This is not necessarily absolute. One federally threatened land snail in Tennessee is limited to
fewer than 12 linear mxles of the Cumberland Plateau escarpment in Franklin County, Were this
or similarly restricted species subjected to MTM/VF, the continued existence o that species

could be jeopardized under permitted mining activities.

Additionally, the cumulative effects of MTM/VE could negativel impact other species of
mncexgx, me uding state listed species. In fact, many of the sgt:xe hsyted species from the DEIS

" impact area are less common in Tennessee than some of the federally listed ies. 8-2-2

Conservation of fhese rare jes will in part depcnd on whether they are given cient

consideration when planning for future MTM/VF locations. The DNH requests that the DEIS

gg:e consideration to all state- listed plants and animals, regardless if such species are likely to
ome federally listed.

Among the CWA/SMCRA " improvements envisioned that could help minimize

incidental takes of state and edcmlly listed species is the development of a co hensive [Q 3 3
basefine data collection, system (ES-4). The DNH supports any and all plans that would
emphasize rare species mventory and monitoring.
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Donald Dott, Kentucky State Nature Preserves Commission

" "Another ) aﬁé chaa e, which the DNH supports and is common throughout each of the
sedpr:ftemaﬁ e e

Fro ) ves, is the development of state-of-the science BMP’s for reclamation
echniques, revegetation species, and success measurement techniques for accomplishing post-
mining land uses inyplving trees (ES-8, IVC-7). Regarding revegetation sg:cm the DNH
advocates planting and restoring the affected area with pative trees, shrubs, forl warm and

-2

Dorais 8. Dorr, Jn.
Direcror

PauL E. Parvon
CGovernor

cool season which are compatible with hardwood reforestation, Revegetation of the area 18-1-3 .
mﬂﬁ I_eti:dts l?tedthlzy the T;:;{nessee lBxcotigi Pelst Pllam;tmgouncﬂ as hmlnﬁ;ledexonc lants shgu&‘t;e St c"ﬁ*:""m‘“ ';; Kenueky e
prohibited. In , autumn olive, bicolor lespedeza, sericea lespedeza, fescue an er Kenrucky State Nature Presenves ISSION
plants listed by M%PPC as invasive have been used in mine reclamation throughout this 801 ScwzmeL Lane oul
area, This has resulted in extensive degradation of native plant communities and wildlife habitat Frankeont; Kenrucky 40601-1403
throughout the region. . ) ) (502) 6732886 Voice
In addition to supporﬁng programmatic changes that emphasize inventory, monitaring, and (502) 573-2355 Fax
conservation of rare sg{cﬁes, the DNH also supports programmatic changes that would
ESA, CWA and SMCRA compliance. However, emphasis on compliance was not stressed in the | 8-3-4 .
document. The DNH feels this is a critical part of the solution to minimizing adverse November 26, 2003
environmental impacts resulting from MTM/VF and needs to be better addressed in the EIS. . o
s, . o , M. John Forren, U.S. EPA (3EA30)
Thank y?hl;cfo;h tbcmoplgon?mtz to c%mﬂil?ens Eoixsghxs‘é ro‘igsnl anﬁl for conmde;xnx;g Temisessccds rar? 1650 Arch Street ,
species ughout the planning of this 3 ou have any questiol ease do no
Bositate to contact uwaz%&gS} 2-0434. y ¥ dquestions, p Philadelphia, PA 19103
Sineerely,
This letter serves as copument by the Kentucky State Naturg Preserves Commission concerning
the Draft Bavironmental Impact Statement for the reduction of adverse environmental impacts of
t2intop mining o p" p Ry
Réginald &, Reeves __ mounteintop mining operations and excess spoil valiey areas in Appalachia
Director The Commission has thres major concerns with the environmental impacts resulting from this
C: ~ Alan Leiserson _ method of coal mining extraction. First is the loss and fragmentation of a significant urea of
relatively mature, upland forest communities. This jmpact has the most potential to directly t 8-1 2
impact several endangered and threatened species including Indiana bat (Myotis sodalis ~- - -
USFWS Endangered) and Cerul bler (Dendroica cerulea — USFWS Species of 18-2-2
Management Concern). Second is the loss of perennial “blue ling” and ephemeral headwater I 5 7 2
stream segments through the use of the upper portions of ravines for placement of spoil material. 17 /7
Third is the negative impact to water quality of streams downstream from these activities. The
Commission believes that adoption of the Preferred Alternative (Alternative 2) will serve to 1-3
reduce these impacts and we are in support of its ifiplementation.
Thank you for the opportunity to comment on the Draft EIS at this time. Please feel free to
contact me if any further comment is desired,
Cordially,
Y /ES WY,/
S. Dott, Jr.’ ’
Director o
5*3% n
An Eouar Opporrunity Evprover M/F/D
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Herbert Harper, Tennessee Historical Commission

Robert Logan, Kentucky Natural Resources and Environmental
Protection Cabinet, Department for Environmental Protection

REC'D yy 5 0°200

TENNESSEE HISTORICAL COMMISSION
DEPARTMENT OF ENVIRONMENT AND CONSERVATION
2041 LEBANON ROAD
NASHVILLE, TN 37243-0442
(615) 532-1550

June 20, 2003

Mr. John Forren '
U.S. EPA (3EA30)

1650 Arch Street

Philadelphia, Pennsylvania 19103

RE: EPA, DRAFT PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT,
MINING/VALLEY FILLS IN APPALACHIA, UNINCORPORATED, MULTI COUNTY

Dear Mr. Forren:

At your request, our office has reviewed the above-referenced Draft Programmatic
Environmental Impact Statement in accordance with regulations codified at 36 CFR 800

' tRecD st 15 A

PauLl. E. PATTON
GOVERNOR

COMMONWEALTH OF KENTUCKY

NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION CABINET
DEPARTMENT FOR ENVIRONMENTAL PROTECTION
ROBERT W. LOGAN
COMMISSIONER
FRANKFORT OFFICE PARK
14 RelLLY RD
FRANKFORT KY 40601

September 9, 2003

John Forren

US EPA (3ES30)

1650 Arch St.
Philadelphia, PA 19103

Dear Mr. Forren:

The Kentucky Department for Environmental Protection would like to offer the following
comment concerning the Summary of Proposed Alternatives contained in your mountaintop
removal Environmental Impact Statement (ELS) document.

In your upcoming deliberations on how to modify current SMCRA and Clean Water Act
(CWA) permitiing of stream loss due to coal mining waste disposal sites, please keep in mind
that normally the states have a role in the 404 permitting process under Section 401 of the CWA.
In the case of Kentucky, state legislation passed in 1994 has limited the role of the state 401
program in regulating stream loss covered under Nationwide 404 permit #21.

(Federal Register, December 12, 2000, 77698-77739). We concur that the proposed |1y 5_1 e _ A o 5-7-1
program has the potential to affect historic properties. In accordance with the Il While this agency did not request and does not agree with the language contained in KRS
document, all Tennessee projects Uiidertaken within the proposed program must be 224.16-070 (attached), we are compelled to abide by it. In order for Kentucky to resume its 401
submitted to our office for review and comment. involvement in the processing of nationwide 21 permits, KRS 224.16-070 must be changed. To
accomplish this, the Environmental Protection Agency (EPA) will need to incorporate this issue
Questions and comments regarding project review may be addressed to Jennifer M. into i'ts _programmatic discussions with the coal industry on possible changes to the existing 404
Barnett, 615-741-1588, ext, 17. permiting process
Sincerely,
Your cooperation is appreciated. W @\Q%-/
Sincerely, Robert W. Logan
W\f Zy Commissioner
Herbert L. Harper RWL:mw
Executive Direc_tor a_nd Attachment
Deputy State Historic
Preservation Officer
HLH/jmb :
“PRVE"
ED A Eatom Soportimiey Ereploner WHEID
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APPENDIX I

224.16-070 Water __quality _ certifications for _surface coal mining
operations for applicants eligible for Nationwide Permit 21 or 26.

(1) . This section shall apply to the cabinet’s issuance, waiver, or denial of water
quality certifications for surface coal mining operations, as defined in KRS 350.010, if:

(@)  The applicant for the water quality cestification has applied to the cabinet for a
permit in accordance with KRS Chapter 350 and the administrative regulations promulgated
pursuant thereto;

()  The applicant for the water quality certification is eligible for Nationwide Permit
21 or 26 issued in accordance with 33 U.S.C. 1344 and 33 C.F.R. Part 330, Appendix A;

(c}  The applicant’s surface coal mining operation will not impact waters of the
Commonwealth designated by the cabinet in its water quality standards as outstanding state or
national resource waters or as cold water aquatic habitat; and

(d)  The applicant’s surface coal mining operation will not impact waters of the
Commonwealth which are wetlands one (1) acre or more in size.

(@3] If the watershed above the toe of the farthest downstream permanent structure
authorized pursuant to Nationwide Permit 21 or 26 is less than four hundred eighty (480) acres
for the surface coal mining operation meeting the criteria of subsection (1) of this section, the
cabinet shall issue a water quality certification containing only the standard conditions set out
in paragraphs (a) to (¢) of this subsection. '

(a) All earthwork operations shall be carried out so that sediment runoff and soil
erosion to waters of the Commonwealth are controlled and minimized. Best management
practices for water pollution control shall be used by the surface coal mining operation.

() = Heavy equipment, such as bullozers, backhoes, and draglines, shall not be used
or operated within waters of the Commonwealth outside of the boundaries of 2 permanent
structure, unless that use cannot be avoided. If use of heavy equipment within waters of the
Commonwealth outside the boundaries of a permanent structure is unavoidable, then the work
shall be performed so as to minimize resuspension of sediments and disturbance to substrates,
banks, or riparian vegetation. ) :

© Measures shall be taken to prevent and to control spills of fuels, Iubricants, and
other miaterials from entering waters of the Commonwealth.

(d  Any fill or riprap shall be of a composition that shall not cause violations of
water quality standards by adversely affecting the biological, chemical, or physical properties
of waters of the Commonwealth. If riprap is used, it shall be of a weight and size that bank
stress or slump conditions shall not occur.

(&)  Removal of riparian vegetation outside the boundaries of a permanent structure
shall be minimized.

(3)(a) If the watershed above the toe of the farthest downstream permanent structure
authorized pursuant to Nationwide Permit 21 or 26 is greater than or equal to four hundred
eighty (480) acres for the surface coal mining operation meeting the criteria of subsection (1)
of this section, the cabinet may require a water quality certification containing conditions in
addition to those standard conditions identified in subsection (2) of this section for the purpose
of protecting water quality.

®) The water quality certification may require mitigation at a maximum ratio of one
(1) acre of mitigation area for every ome (1) acre of permanent loss of waters of the
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Commonwealth on the permitted area, except for waters of the Commonwealth isolated as a
result of the permanent structure.

© For waters of the Commonwealth isolated as a result of a peomanent structure,
the maximum mitigation ratio shall be five-tenths (0.5) acre of mitigation area for every one (1)
acre of those isolated waters. .

[GY] The cabinet shall accept mitigation on the permitted area, mitigation off the
permitted area, mitigation baunking of waters of the Commonwealth, or any combination thereof,
or any other mitigation measure acceptable to the cabinet.

@© ‘Upon completion of all mitigation work required by the water quality certification
required by this subsection, the surface coal mining operation shall obtain a certification from
a registered professional engineer that all mitigation work has been completed in accordance with
the, conditions of the water quality certification. The surface coal mining operation shall
promptly submit the professional engineer’s certification to the cabinet. The cabinet shall
promptly review the certification and provide to the suxface coal mining operation written notice
that all mitigation work has been successfully completed, or that further mitigation work is
necessary to meet the conditions imposed by the water quality certification.

& The cabinet shall not require a water quality certification for a road crossing on
the permitted area impacting less than two hundred (200) linear feet of waters of the
Commonwealth.

®) The cabinet shall confer with representatives of the surface coal mining industry
and representatives of eavironmental organizations with an interest in water quality in developing
a manual of approvable options for mitigation on permitted areas, mitigation off permitted areas,
mitigation involving banking of waters of the Commonwealth, and removal of temporary
sediment structures at surface coal mining operations as a mitigation option.

(6)(@) The cabinet shall have ten (10) working days to make a détermination that an
application for a water quality certification is administratively complete or to notify the applicant
of specific deficiencies.

(b) The cabinet shall have forty (40) working days to review an administratively
complete application for a water quality certification, to issue or waive that certification, or to
deny that certification with specific deficiencies identified, and to notify the applicant of the final
determination. If the cabinet has not notified the applicant of its final determination within forty
(40) days of receiving an administratively complete application, the water quality certification
shall be deemed waived.

Q] Nothing in this section shall be construed as abrogating the cabinet’s ability to
require water quality certifications for surface coal mining operations that do not meet the
criteria of subsection (1) of this section.
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Aubrey McKinney, Tennessee Wildlife Resources Agency

Michael Murphy, Virginia Department of Environmental Quality

TENNESSEE WILDLIFE RESOURCES AGENCY

ELLINGTON AGRICULTURAL CENTER
P. 0. BOX 40747
NASHVILLE, TENNESSEE 37204

REC'D SEP 0 2 2003

August 18,2003

U.S. Environmental Protection Agency
1650 Arch Street
Philadelphia, PA 19103

RECEIVED ~
AG 25 2003

Sftice of Walgrsheds
“EPA Region III"

Re:  Draft Environmental Impact Statement
Mountaintop Mining/Valley Fills
Appalachia

Dear EPA:

The Tennessee Wildlife Resources Agency provides the following comments and recommendations on
the programmatic DEIS.

o Placement of spoil material in waters of the state of Tennessee or in such a manner as to
adversely impact waters of the state is a violation of both the Tennessee Water Quality Control
Act and the Wildlife Code (Tennessee Code Annotated).

e Current requirements for buffer zones around streams are grossly inadequate for mountainous
terrain. The minimum riparian protection zone for coal mining should be 200 feet on either side
of Appalachian mountain streams.

o Remining and reclamation of abandoned mine lands should be required as mitigation for
all surface mining activity.

e Reclamation for surface mine impacts on Appalachian and Cumberland Mountain
hardwood forest must include compensatory mitigation and/or reforestation.

e This document does not further protection or conservation of aquatic resources and
exhibits near total disregard for the spirit, intent, and letter of federal water pollution law.

The State of Tennessee

AN EQUAL OPPORTUNITY EMPLOYER

5-7-1

|19-3-3
|19-2-3
|4-2

W. Tayloe Murphy, Ji.
Secretary of Natural Resources.

REC'D peg 7 g g

COMMONWEALTH of VIRGINIA

DEPARTMENT OF ENVIRONMENTAL QUALITY

Street address: 629 East Main Street, Richmond, Virginia 23219

Mailing address: P.O. Box 10009, Richmond, Virginia 23240 Robert G. Burnley

Fax (804) 698-4500 TDD (804) 698-4021 Director
www.deq.state.va.us (804) 698-4000
1-800-592-5482
December 24, 2003
Mr. John Forren
U.S. Environmental Protection Agency
Mail Stop 3EA30
1650 Arch Street

Philadelphia, Pennsylvania 19103

RE:  Draft Programmatic Environmental Impact Statement, Mountaintop Mining/
Valley Fills in Appalachia
DEQ-03-106F

Dear Mr. Forren:

The Commonwealth of Virginia has completed its review of the above-referenced
document. The Department of Environmental Quality (DEQ) is responsible for
coordinating Virginia’s review of federal environmental documents and responding to
appropriate federal officials on behalf of the Commonwealth. The following agencies
and localities joined in this review:

Department of Environmental Quality

Department of Game and Inland Fisheries
Department of Agriculture and Consumer Services
Department of Conservation and Recreation
Department of Health

Marine Resources Commission

Department of Mines, Minerals, and Energy
Buchanan County

Lee County

Wise County.

In addition, the following agencies, planning district commissions, and localities were
invited to comment:

Department of Historic Resources
Department of Forestry
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Mr. John Forren
Page2

Lenowisco Planning District Commission
Cumberland Plateau Planning District Commission
Russell County

Scott County

Tazewell County.

Project Description

The Environmental Protection Agency, the Army Corps of Engineers, and two
agencies of the Department of the Interior (Fish and Wildlife Service and Office of
Surface Mining) joined with the West Virginia Department of Environmental Protection
to consider new or revised program guidance, policies, and regulations to minimize
adverse environmental effects of mountaintop mining and valley fill (hereinafter
“MTM/VF”) operations within the Appalachian study areas in West Virginia, Virginia,
Kentucky, and Tennessee. (In Virginia, these include the six counties listed above.)

As stated in the Draft Programmatic Environmental Impact Statement (hereinafter
“Draft EIS”), the removal of overburden (rock above coal seams) and interburden (rock
between coal seams) during mountaintop surface mining results in excess spoil, because
the rock will not fit back into the mining pit. The excess spoil is placed in disposal sites.
Typical locations for these are valleys, also known as heads-of-hollows or uppermost
(headwater) stream reaches. The spoil is placed in engineered earth and rock structures
known as excess spoil disposal areas, or valley fills (page I-1).

According to the Draft EIS, the study area was chosen because it includes
watersheds where excess spoil fills, otherwise known as valley fills, have been
constructed or are likely to be constructed in the future (page I-5, section E).

The Draft EIS describes and analyzes a no-action altemative, which is
maintenance of the present regulatory programs and processes, and three action
alternatives. The summary pages present these alternatives in some detail; highlights
follow (pages ES-5 through ES-8):

+ Action Alternative 1: Initial determination by the Army Corps of Engineers, through
the individual permit process pursuant to section 404 of the federal Clean Water Act,
of the size, number, and location of valley fills in waters of the United States and
reliance on the Corps by the Office of Surface Mining (Department of the Interior)
and other regulatory agencies; reliance in the other direction in the case of individual
permits; Corps as lead agency for Endangered Species Act consultation; other
regulatory programs defer to Corps on Section 404 approval. In this alternative, the
Corps would accomplish appropriate National Environmental Policy Act analysis,

M. John Forren
Page 3

determining whether an Environmental Assessment or an Environmental Impact
Statement is required.

¢ Action Alternative 2 (preferred alternative): Cooperative determination of size,
number, and location of valley fills allowed in waters of the United States; Office of
Surface Mining rules would make the stream buffer zone more consistent with the
Clean Water Act and Surface Mining Control and Reclamation Act; excess spoil rules
would be modified to provide for minimization and alternatives analysis, similar to
the Section 404(b)(1) Guidelines. The Corps would make decisions on nationwide
versus individual permits, and accomplish NEPA review of individual permits. With
regard to Nationwide No. 21 permits, the surface mining agency (in Virginia’s case,
the Department of Mines, Minerals, and Energy) would take the lead on Endangered
Species Act coordination. As with Alternative 1, the Corps would accomplish
appropriate National Environmental Policy Act analysis, determining whether an
Environmenta] Assessment or an Environmental Impact Statement is required.

¢ Action Alternative 3: The Corps would begin processing mountaintop mining and
valley fills as Nationwide No. 21 permits and few projects would require individual
permits. The surface mining agency would take the primary role of joint application
review. The Corps would base its Clean Water Act authorizations largely on the
surface mining review, adding off-site mitigation. Federal agencies (the Office of
Surface Mining Reclamation and Enforcement) and state agencies with regulatory
authority would develop guidance for consistent definitions, refine the uniform
protocols for assessing ecological function and making permit decisions, and
undertake other activities related to the regulation of mountaintop surface mining.

General Comments on the Draft EIS

According to the Department of Mines, Minerals, and Energy (DMME), the Draft
EIS presents information, and is based on analysis, not equally applicable or relevant to
the states affected by the proposed or alternative regulatory program. Specifically, the
Draft EIS recommends a federal mandate, binding on Virginia that stems from conditions 1 6
and a legal agreement in West Virginia (Draft EIS, pages I-8 and I-9). The Draft EIS -
should not assume that the processes agreed to with West Virginia are also necessary in
other states, or that Virginia, at least, would follow them (enclosed DMME comments,
page 4).

Similarly, the Draft EIS makes assertions that do not take Virginia conditions into
account. For example, it dismisses wetlands created by mining as non-jurisdictional 5 3 4
(Draft EIS, page ES-4), overlooking the fact that in Virginia, isolated wetlands are -
regulated and protected under state law (Virginia Code section 62.1-44.15:5) unless they
are determined to be small and of limited ecological value. DMME states that for this
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reason, any conclusions based on the assumption that such wetlands are not regulated
would be unfounded (DMME comments, page 1). The Draft EIS also refers to a number
of stream studies in assessing environmental consequences of the proposed program
(Chapter IV); however, none of these studies took place in Virginia, and the resulting
findings may not apply here (DMME comments, pages 9-10).

DMME’s overall conclusion is that the Draft EIS process should be stopped in
favor of selecting a “true no-action alternative” that leaves the existing regulatory
program in place (DMME comments, page 1). If the EIS process is not stopped, then
Alternative 3 should be adopted. DMME disagrees with some of the information
presented in the Draft EIS. Detailed comments from DMME are enclosed. (See also
“Environmental Impacts and Mitigation,” items 2 and 5, below.)

Environmental Impacts and Mitigation

1. Natural Heritage Resources. The Virginia Department of Conservation and
Recreation (DCR) functions to preserve and protect the Commonwealth’s environment
and advocate the wise use of its scenic, cultural, recreational, and natural heritage
resources. “Natural heritage resources” are defined as the habitat of rare, threatened, or
endangered plant and animal species, unique or exemplary natural communities,
significant geologic formations, and similar features of scientific interest.

The southern Appalachian mountains were identified, by the Nature Conservancy
in 2000, as one of the six biodiversity hot spots for species rarity and richness in the
United States. This designation was generally based on the rich freshwater fauna
(especially fish and mussels) found in this area, which are dependent on the region’s
rivers and streams (Stein, et a/, 2000). The Upper Tennessee River drainage in Virginia,
including the Clinch, Holsten, and Powell Rivers, supports a very diverse assemblage of
fish and mussels, including many species that are globally rare and critically imperiled.
Mining operations in a significant portion of the Appalachian coalfields of extreme
southwestern Virginia are conducted in and near the uppermost (headwater) stream
reaches of the Tennessee River drainage. DCR states that the placement of excess spoil
from mining operations in valleys, or head-of-hollows, in these watersheds, could
potentially impact downstream fish and mussel populations (as well as other aquatic
organisms.)

‘While DCR expresses concern for the aquatic resources downstream of the
mining operation, DCR also recognizes the benefits associated with reclamation activities
associated with abandoned mined lands and reconnection of cut-off headwater streams to
their lower reaches. DMME reports that 70-80% of areas currently being mined in
Virginia are previously mined lands (DMME comments, pg. 12.)

5-3-1

1-1
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The Department of Conservation and Recreation’s Biotics Data System
documents that a number of listed endangered and threatened species can be found in the
proposed mountaintop mining area. Specifically, according to the listings and
abbreviations provided by DCR (enclosed), there are nine (9) species listed as
endangered by the federal government and sixteen (16) species listed as endangered by
the state government.

The Virginia Department of Agriculture and Consumer Services, which has
jurisdiction over state-listed endangered or threatened plant and insect species,
acknowledges that the Department of Mines, Minerals and Energy, the regulatory
anthority in Virginia under the Surface Mining Control and Reclamation Act, will
continue to consult with the Fish and Wildlife Service and appropriate state agencies
regarding federally- and state-listed endangered and threatened species.

2. Wetlands and Water Quality. DEQ’s Water Division agrees that federal and
state regulations, policies, and guidance relative to MTM/VF activities should be
consistently and fairly applied. The preferred alternative identifies an interim impact
threshold of 250 acres. DEQ’s Water Division recommends establishment of some
reasonable threshold limit for valley fills (such as a certain linear footage of stream
impacts) that is protective of the environment by reducing impacts to surface waters from
mining activities. Because many valley fill activities occur in headwaters of first-order
streams, the activities may have far-reaching implications for downstream water quality.
DEQ’s Water Division indicates that appropriate technical studies should continue to be
conducted before the authorization of any valley fill. These studies should include such
subjects as:

* fish assemblages present

o benthic macro-invertebrates

o threatened and endangered species, particularly freshwater mussels (see item
1, above)

e stream geomorphology.

The results of technical studies should be used as a baseline to enable avoidance or
minimization of impacts to the aquatic community (as required by Section 404(b)(1) of
the Clean Water Act as well as by state law), and to determine the appropriate
compensation for unavoidable impacts.

‘Unavoidable water quality impacts from valley fills will require a Virginia Water
Protection Permit from DEQ, and may require a Virginia Pollutant Discharge Elimination
System (VPDES) permit for construction. Point source discharges, if any, may require a
VPDES discharge permit. See “Regulatory and Coordination Needs,” item 1, below.

8-1-5
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DEQ’s Water Division states that, based upon information provided in the
wetland technical report, wetland impacts associated with valley fill activities will be
minimal, because wetlands are not found in significant abundance in steep-slope terrain.
Most wetlands occurring in these areas are associated with riparian buffers along streams,
streams, and some plateau areas. Accordingly, the most significant impacts on aquatic
resources from MTM/VF activities will be loss of stream habitat and riparian areas.

Besides direct loss of stream habitat, secondary impacts should be evaluated prior
to authorization of valley fills. Technical studies to assess potential secondary impacts
should include:

e observable and measurable changes to the downstream geomorphology of the
stream;
e degradation of downstream habitat from sediment transport;
o flow rates; and
e changes in water chemistry, including:
- temperature
- pH
- dissolved oxygen
- conductivity
- total dissolved solids
- alkalinity
- calcium hardness
- ammonia
- nitrate
- phosphate.

Compensation for unavoidable impacts should also take secondary impacts into account.

According to the Department of Mines, Minerals, and Energy (DMME), the EIS
concludes that wetlands created by mining are not generally of high quality, and non-
jurisdictional from the standpoint of Section 404 regulation under the Clean Water Act
(Draft EIS, page ES-4). Also, streams mentioned by name in the EIS do not include any
in Virginia, so conclusions relative to Virginia streams may not be valid (DMME
comments, page 9). The same is true, according to DMME, for a number of studies
described in the EIS (Appendix D), including those on wetland resources on steep slopes
in West Virginia, headwater stream values, a benthic survey in Kentucky, and an
ecological assessment in West Virginia (DMME comments, page 10). On the other hand,
as the DCR indicates, a Virginia study did show negative impacts to the benthic
community, consistent with the Kentucky results (enclosed DCR comments, dated
December 23, 2003, page 2, item 4).

5-3-5
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3. Water Supply. According to the Virginia Department of Health’s Office of
Drinking Water, there are a limited number of water intakes that would be affected by
MTM/VF activities. Known intakes include Pennington Gap, St. Paul, Wise County
Public Service Authority, and possibly Richlands. Other water treatment plant sources
are small mountaintop reservoirs, or larger reservoirs like Pound Lake or Flannagan
Reservoir.

The Department of Health’s Office of Drinking Water should be given
opportunity to comment on applications for any VPDES permits for valley fills, so as to
review them for water supply impacts.

In addition, MTM/VF activities proposed in a watershed within 5 miles of a water
supply intake should be announced to the Office of Drinking Water and to the
waterworks owner. The Office of Drinking Water assumes that runoff ponds and silt
fences will be required to contain runoff in order to protect stream water quality.

4. Wildlife Resources Management. Under Virginia Code Title 29.1, the
Department of Game and Inland Fisheries (DGIF) is the primary wildlife and freshwater
fish management agency in the Commonwealth. DGIF has full law enforcement and
regulatory jurisdiction over all wildlife resources, inclusive of state and federally
endangered or threatened species, but excluding listed insects. The agency maintains a
comprehensive system of databases of wildlife resources that is available through the
Agency’s site at www.dgif.state.va.us, in the “Wildlife” section from the link to “Wildlife
Information Online.” DGIF determines likely impacts on fish and wildlife resources and
habitats, and recommends appropriate measures to avoid, reduce, or compensate for those
impacts. For more information on the Wildlife Information Online Service, the
proponents may contact DGIF (Kathy Quindlen Graham, telephone (804) 367-9717).

The Department of Game and Inland Fisheries is concerned primarily with
potential impacts to endangered and threatened species, trout waters, and other terrestrial
and aquatic resources. The existing programs provide for the Department’s review of,
and comments on, mountaintop mining and valley fills. Provided that this coordination
continues, the Department of Game and Inland Fisheries concurs with the
recommendation by the Department of Mines, Minerals, and Energy that the EIS process
be abandoned (see next item).

5. State-level Management Concerns.

(a) Department of Mines, Minerals, and Energy. The Department of Mines,
Minerals, and Energy (DMME) and the Department of Game and Inland Fisheries prefer
the current management system of existing programs administered by DMME, the Army
Corps of Engineers, and the Environmental Protection Agency. DMME opposes the

5-1-1
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preferred alternative, recommending instead that the EIS process be ended (see the
enclosed DMME comments, page 1).

As mentioned above (see “General Comments...”), DMME indicates that the
Draft EIS is predicated on conditions in the coal fields of West Virginia, and that some of
its recommendations on the future of the regulatory program are based on a settlement
agreement with West Virginia. These conditions differ in Virginia and other states, and
the agreement with West Virginia may not be relevant to or needed in Virginia or other
states (DMME comments, page 4).

(b) DEQ'’s Southwest Regional Office. DEQ’s Southwest Regional Office
indicated that the Norfolk District of the Army Corps of Engineers (“Corps”) regulates
coal mining activities mainly through the Nationwide Permit No. 21 (NWP-21) for
Surface Coal Mining. DEQ does not issue separate Virginia Water Protection Permits for
coal mining activities that qualify for the NWP-21. Projects that exceed the NWP-21
threshold are permitted under the DMME’s NPDES permit program using guidelines
established in the Virginia Water Protection Program.

DEQ’s Southwest Regional Office recommends several approaches that might
contribute to more effective review of coal mining activities. These include the
following.

= Incorporate requirements for minimization of impacts and alternatives analysis for
excess spoil disposal into Surface Mining Control and Reclamation Act (SMCRA)
permit authorization. Such rule-making would be more consistent with Clean Water
Act section 404(b)(1) guidelines and allow agencies to work together instead of
trying, sometimes at cross-purposes, to fulfill guidelines separately.

= Develop of advanced identification of disposal sites (ADID) and watersheds
unsuitable for fill could encourage alternative valley fill solutions from the beginning
of the project. The ADID designation would give permittees a better idea of the
viability of a project before their resources are committed.

»  Continue rule-making relative to the stream buffer zone rule and excess spoil
disposal.

6. Local Comments. Buchanan, Lee, and Wise Counties indicated no comments
on the document, and Wise County indicated no objection to the preferred alternative. As
indicated above, Russell, Scott, and Tazewell Counties were invited to comment.

1-12
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Regulatory and Coordination Needs

1. Water Quality Regulation. As mentioned above, valley fill activities may
require a Virginia Water Protection Permit and a VPDES permit for construction. The
Virginia Water Permit program is administered by DEQ’s Southwest Regional Office.
VPDES (NPDES) permits for coal mining operations are administered by DMME. As
indicated above, Virginia Water Protection Permits are not issued for coal mining
activities that qualify for the Nationwide Permit No. 21, which is issued by the Army
Corps of Engineers. For information on DMME’s NPDES permit program, the
Department of Mines, Minerals, and Energy (Steve Walz, telephone (804) 692-3211)
may be contacted. Questions on other water permits may be addressed to DEQ’s Water
Division (Ellen Gilinsky, telephone (804) 698-4375) or DEQ’s Southwest Regional
Office (Allen Newman, telephone ((276) 676-4804).

2. Subag Bed Encroach The Virginia Marine Resources Commission
has permit jurisdiction over any encroachments in, on, or over the beds of the rivers,
streams, and creeks that are the property of the Commonwealth, pursuant to Virginia
Code section 28.2-1200 et seq. Accordingly, if any portion of MTM/VF activities
involves any encroachments channelward of ordinary high water along natural rivers and
streams, a permit may be required from the Commission. Questions on this requirement
may be addressed to the Commission (Randy Owen, telephone (757) 247-2200).

3. Water Supply. As mentioned above (“Environmental Impacts and Mitigation,”
item 3), the Virginia Department of Health’s Office of Drinking Water (Alan Weber,
telephone (804) 371-2883) should be given opportunity to comment on (1) any MTM/VF
activities that are proposed within 5 miles of a water supply intake and (2) any
applications for VPDES permits for valley fills.

Review Process

‘We are grateful for the extension of the comment deadline from August 29, 2003
to January 4, 2004. The added time enabled Virginia agencies to have an extended
discussion of the regulatory program and exchange views regarding the proposed changes
therein. The Department of Mines, Minerals, and Energy provided extensive comments,
which are enclosed.
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W. Tayloe Murphy, Jr.
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Page 10 Secretary of Natural D?‘.rseecpml:’u Mfmon
Resources
Thank you for the opportunity to review the Draft EIS. The detailed comments of COMMOI NW EALTH Of VIRGIN IA
the reviewing agencies are enclosed. DEPARTMENT OF CONSERVATION AND RECREATION
. 203 Governor Streat
Sincerely, Richmond. Virginia  23219-2010
7 A . (804) 786.6124
yy ’pﬂ% ] MEMORANDUM
Michael P. Murphy, Director Date: 23 December 2003
Division of Environmental Enhancement
To: Charles H. Ellis, IIl, Virginia Department of Environmental Quality
Enclosures Lianmd
From: Derral Jones, Planning Bureau Manager
cc: Derral Jones, DCR rom © S s 8¢
Keith R. Tignor, DACS Subject: DEQ#03-106F: Mountain Top Mining/Valley Fills in Appalachia

Alan D. Weber, VDH

Ellen Gilinsky, DEQ-Water
Alan J. Newman, DEQ-SWRO
Randall Owen, MRC

Brian D. Moyer, DGIF

Ethel R. Eaton, DHR

Steven Walz, DMME

Gerald P. Wilkes, DMME

J. Michael Foreman, DOF

Andrew Chafin, Cumberland Plateau PDC
Ronald C. Flanary, Lenowisco PDC
W.J. Caudill, Jr., Buchanan County

D. Dane Poe, Lee County

Edward L. Sealover, Wise County

James Gillespie, Russell County
John Strutner, Scott County

James Spencer, Tazewell County

Karen L. Mayne, USFWS
J. Robert Hume, ACOE
Ellie L. Irons, DEQ-OEIR

The Department of Conservation and Recreation (DCR) functions to preserve and protect the
environment of the Commonwealth of Virginia and advocate the wise use of its scenic, cultural,
recreation and natural heritage resources. Natural heritage resources are defined as the habitat of
rare, threatened, or endangered plant and animal species, state unique or exemplary natural
communities, significant geologic formations and similar features of scientific interest.

The southern Appalachians were identified as one of the six biodiversity hot spots for species
rarity and richness in the United States in 2000 by The Nature Conservancy and NatureServe.
This designation was generally based on the rich frest fauna (especially fish and Is)
found in this area, which is dependent on the region’s rivers and streams (Stein et al., 2000). The
Upper Tennessee River drainage in Virginia, including the Clinch, Holston, and Powell rivers,
supports a very diverse assemblage of fish and mussels, including many species that are globally
rare and critically imperiled. Mining operatiors in a significant portion of the Appalachian
coalfields of extreme southwestern Virginia are conducted in and near the uppermost
(headwater) stream reaches of the Tennessee River drainage. The placement of excess spoil
from mining operations in valleys, or head-of-hollows, in these watersheds, could potentially
impact downstream fish and mussel populations (as well as other aquatic organisms).

In reference to the Department of Mines, Minerals and Energy comments on Mountaintop
Mining/Valley Fills in Appalachia Draft Prc ic Envirc 1 Impact S DCR
would like to provide the following comments:

1) Onpage 5, Chapter IL.D —Imipact Producing Factors to Headwater Streams from
Mountaintop Mining, DMME stated that drainage structures associated with mining can
provide benefits that could offset aquatic impacts. The study entitled Ecotoxicological
Evaluation of Hollow Fill Drainages in Low Order Streams in the Appalachian

Conserving Virginia’s Natural and Recreational Resources

8-2-5
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MommimowapmndeeﬁVumbmiﬁxmecbmﬁuﬂe&Mwﬁing - C.  Ovesall elevated metal (Al, Cu) levels in hollow fill drainages, especially i
ponds would enhance collector filterer populations. The study by Timothy Merricks, theshaccnfseﬁﬁngpmds.) “

although it may be scientifically sound, should not be regarded as the definitive study on D. SmshnmwﬁHMwmamte!ytvmmmmm
the impucts of hotlow fil mining in Virgina. Rather, # is the first of many needed E  Hollow fll da were ized by 2 more tol biotic commmity 6“4“4
studies on this topic. anch‘_:wmnfﬂwq&mwaywx),mmdgwmc 6_6__4 (lower total species richness, lower EPT richness, lower % EPT and elevated
W(mlyaﬁwwmmmmmuymvmm;mmme Chironomides populations) than reference streams or sites below settling
Virginia), aud confined to the upper reaches of each hed. It did not address issucs ponds.
mhuﬂzhng—mmnnpmofkoﬂwﬁnmmg,cmmmewm,pnm
impacts to aguatic biota farther d inthe 4, or evaluate a diverss array -
of study site conditions, ‘Thank you for the oppartunity % cormment on these draft comments.

2) On page 6, Chapter IIL. F-Appalachian Forest C ities DMME states that 85 % of
mdmmdmmsdlm&mmmﬂymmmmmmmmmmmmdm
the app original di mezmblﬁmgdmimgepmbcn
recognizes the benefit of refc i d 7-5“4

with the mountaintop mining process. AcmdmngCRmft‘.tIuﬁmmmay‘be
restored, howevir the forest type and cover will be different due to limited soils and
forest age difference.

3) Onpage 9, in reference to page [V.B-1 section titled Consequences Common to the No
Action Alternatives and Alternatives 1,2, and 3. DMME stated these altemnatives ss well
as the no action alternative should take into account the headwaiers streams sre replaced
with diversion ditches and drai Y in and around fills. Acconiing to Dr. Roble,
these altered systorus are very unlikely to support the same biological comrmunities as 6-6-4

hed b ‘This was also stated by Dr. Brace Wallace, Usiversity of

Gmrgn, at the Head Streams Symp M p Mining/Valley Fills in
Appalachi; DmaPmlr ic Envi ! Impact § CD). DCR H
he benef satod with recl L eted witk abandoned mined hand

and reconnection ofcm-oﬁ'mmmm

4) On page 10, DMME stated the Kentucky Mountaintop mining benthic maroinvertebiate
survey has limited useftlness becauss it is specific o four counties and lmited duration
of the study. DMME also stated the conclusion from the Kentucky study that
mountaintop minisg and valley fill vegatively impacted benthic health did not match the
meMyMﬁwWﬂEmeofHoﬁuw&ﬂWhl&wOﬁu

t Mountains of Virginia and West Virginia). However,
lccmdmgtnDr SmkublethawwynmkmdbebwmﬂuVAmdymdwmn
survey results did show a negative impact to the benthic cormunity. 6-4-4

A Ammmvammmm;mmwmimmww
species ichy and lower % EPT in 1 of 2 years st a
mhollowﬁilﬂoﬂnwﬁnmmmmmmmwm“
settling ponds had reduced clam growth rates.

B. South Fork of Pound River (SFPR) and Powell River sites with holiow Slls
had decreased benthic macroinvertebrate richmess vs. reference sites
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Ellis,Charles

From: Rene Hypes [sthypes@dcr staie.va.us)
Sent: Thursday, December 18, 2003 5:40 PM
To: Ellis,Charles
Ce: Jl. Chris Ludwig: Steve Robie; Synthia Waymack; Thomas Smith
Subject: Natural Heritage Resources List -Mountaintop Mining
ﬁvu
o Chatie,

EEo requasted | send Y a itk of the naturs badtage msouross ke the propenad mourdaintop mising ares by 12119, | drew the projset houndaries
from the large scale map included in the BIS 1o genscata tho natural hertage resources list. 1 have atiached the st which e modified ¥ botiar
boundarius ars identited for the project area. Plaass iot me know i you need any additions! information. As { mentioned io we are meetng with
DMME on Monday{12/19) by conference cali o furthar discing this project,

Take Cars and Have A Nica Holidayt
8. Fsng’ Hypes
Project Review Coordinator
DCR-ONH

Aqualle Natural Heritage Rescurces within the Proposed Study Area for Mountaintop Mintng

8-3-5
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Aquistic Natural Herltage Resorces within the Proposed Study Aroa far Mountsitop Mining

.. Definition of Abbrevistions m:‘uwmhmum
‘Virgints. Departusent of Consérvation and Recreation

ﬁmmmhmw

W prpd il dﬁxm“

and tioeats, However, the einplissl renaing o the number of papulstioas

o
s2 Very rere) ticoally Seada0 o fower ofen
‘bacoming extirpated.
@ hiaos ; .
Mwmgmmummmmwmw,wwwm Bt with a laige
s 100 eocurtences, be: f
mmﬂ?m“pwd?m bt may be fewer with riany lrge only.a p
58 y daancastdly & it
BA Actidental fn the state.
L f iin the st
k-4 WMM&%MMW&nMMWHSM i used peimaril y
BN Nom-breeditg status within the state. Usually sppiied to wintor reaident spacies.
S0 Stabes uncertain, often bétanse of Tow search effset or ceyptic nature of the elument.
sX Appareatly extimpited from the sinte.
SZ dis i Yo Sreaiilar. % Gy -
I:gc d > b reliably idetified, magpped
, it roflr: W totel Tange. demoted followed chismaotee. Note
mmmmammmm&:uu WW” x’nms .‘mm&“ﬂv w‘ ‘shit specles soats.
for subspecips are denoted with 8 ™ combined (.8, GI/S1) give an instant grazp of & specins’ known raily.
These riks should not be intérpreted az lagal dedlg
Eeszral Logal Statwy
The Division of Natusal Hortiags usss the ; Fed th U.S. Fish sod WikHlife Servics;
%% m&x — with et gamw * portion of it rengs

i = e
BT Proposed m %}1 2 ety becanees ofmﬁmny

€ Coiun. coongh oo s avelil o propoe e g, bt smmwmmmm«m
NF Tegad stobus

e d PE Fropessd Bndangered

1T (mm Theeateried T Praposed Thressaned

8C x;? fhst mmerit d Jing to VDGIF (not 2 regulatory extegory)
NS ' Nostati lagal stats
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of 'h-:‘w.umwmmm .
o
Virgisls Deps of Conser aad

Conservation Site Ranky

mu-mﬁmapmmwmmmmwmmmmmammmum o 8 sesle of 145, 1 heing
most significant:

it
B - Oustending significancé
et S Stein, B.A, L. S. Kuther ad 5. Adams, 2000. Precious Herltags; The Status of Biodiversity in
BA - Modernesignfiosace . the United States. Oxford University Press, Pp, 173 & 190191,
B5 - of General Biodivessity significance

Farlnfommthw&ﬂdnh@mﬁunmﬁnmwwm
YL}S.Fisﬂm:fWM mmmwa;ww for STATE
A b3 Services Plots Protoction B listed pi: 1i
Department of Gairie snd Inland Fisheries for afl other STATE listed animals.
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RECEIVED

JuL 10 2003
DECOBor of Exvirmmansal
Topac Riview
COMMONWEALTH of VIRGINIA
W. Taylos Murphy, J. DEPARTMENT QF ENVIRONMENTAL QUALITY Robert G. Burnley
Secretary of Natural Ressurces Sireet Address: 355 Deadmore Street, Abingdon, Visginia 24210 Director
mmmum?am ms,ammvtrsm 242121688
mmmmm m?xmm
(275) 6754300

July 7, 2003

Mr. Charles H. Eflis 1

Dep of Envi tal Quality
Office of Environmental Impact Review
629 East Main Street, Sixth Floor
Richmond, VA 23219

Re: EPA Mountaintop Mining/Valley Fills in Appalachia Envirommental Impact Review
Dear Mr. Ellis:

The Department of Environmental Quality (DEQ) Southwest Regional Offica received the
subject CD on Juge 17, 2003. The Southwest Regional Ofﬁcewresp&msibleﬁnmxplmmtmg
regulatory air, water and waste programs in thirfeen of Virginia's southwestomn most counties

Of these thirteen counties, Lee, Wise, Buchanan, Dickenson, Tazewell andpmﬁnnsofScanmd
Russell Counties are located in the Virginia portion of Appalachia where coal mining takes
place.

The Norfolk District of Corps of regulates coal minjng activities mainly through the
Nationwide Permit Number 21 (NW? 21 &r&x&ceCaﬂMmmg Virginia DEQ does not
issue separate Virginia Water Protection Periits for coal mining activities that qualify for the

NWP 21, By mutna) apreement, projects that exceed thresholds for NWP 21, are permitted 12-1,5

under the Department of Mines, Mintrals and Energy NPDES permit program saing guidelines
established in the Virginia Water Protection Program,  This BIR discusses some issues that these
programs work throngh with each Coal Permit application. - With this background in mind, we
would like to offer the foliowing comments.

Table [1.B-2 Distinctions Among MTM/VF EIS Alternatives, highlights the different focus of
each of the permit programs and points to the changes that should be implernented so that a more
straight forward review can be accomplished hy all parties. For instance, SMCRA permit

mmonwdmmmqmmmmhﬁrmmmummdmmmakm&r 12*1-4

excess spoil disposal. Rule-making that is more consistent with the Clean Water Act Section
404(b}(!) guidelines would allow agencies to work together mstead of trying to fulfill guidelines
parg Devel ¢ of ad d identification of disposal sites (ADID), witersheds

generally unsuitable for fill; could encourage alternative valley fill solutions from the beginning
of the project. MMoncfADIDmmmmﬂwmmmabmzdmofﬁwvmbﬂﬁy
of a project befors resources are committed.  Another action is to conti
the strearn buffer zone mle and excsss spoil disposal.

g relative to

Other actions proposed by the alternatives are congistent with Virginia and Norfolk District
Corps of Engineers disoussions ori how to protest the environment. Develop guidance policies
mmmwmdﬁﬁﬁmﬁmmwm 45 field methods for
delingating those characteristics. Refine the uniform, science-based protocols for assessing
ecological fimction, and refine and calibrate the stream assessment protocol o assess stream
conditions and to determine mitigation requirements. Assess squatic restoration and
guidelines identifying state of the science BMPs for selecting

techniques, revegstation species, and success
mezsurerent technigques for post mining land uses involving trees.

In Chapter i, page 18 of 22, mitigation Jations miror th f Virginia programs.
That is, "réplacement of a sined for filled stream by restoration or creation of & similar type of
stream would be more inkeeping with this policy [in-kind compensatory mitigation] than would
replacing stredam yysters with pelustrine wetlind systems,” Recognition of the fnctienal values
of streams and that these values are not replaced by a wetland aystem is a critical companent in
valley fill projects.

Thank you for the to comment on this document. The studies and recommendations

opportunity
of this report should help to firther both the science and palicies in relation to mountaintop
mining aud valley fill projects.

12-1-4

1-3
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I£f you cannot meet the deadline, please notify CHARLIE ELLIS at

BO4/63844488 prior to the date given. Arrsngements will be made
to extend the date for your xoview if possible. an agepey will

not be conaldersd to have raeviewsd a document if no cormments are
regeived (or contact la musde) within the pericd specified.

REVIEW INSTRUCTIONS:

A, Please review the document cu‘efully» If the proposal has
been reviewed earliexr (i.e, if the is a
Final EBIS or a a@tate eupplemant) ¥ pleaae pongider whether
youxr earlier comments have beéen adequately addy

B. Prapare mr agency's comments in a form whic! wmild be
able for r ding directly to a projebt Broponent
agency.

c. Use your agency stationery or the gpate below fgr your
comments. IF YOU USE THE SPACE BRLOW, THE cMUST BR
SIGNED AND DATED.,

Please return your comments to:

am CHARLES I!a BLLIS ITY

EPARTMENT OF QUALITY
cmcs OF ENVIRONMENTAL IMPACT REVIEW
629 EAST MAYN STREEY, SIXTH FLOOR
RICHMOND, VA 23219
PAY #804/698-4319

RECEIVED

. TAUG 13 2008
Tpact Review

Statersents in the project doturent concenming

conceming endangered species were reviewed and
Wmmmummmmm the SMRCA
regulatory authority will sontinue to consult with U.S. Fish amd Wildlife Service and
appropriate state agencies regarding federal- and state-listed endangered and threatened
mﬁNoa&Wwﬁ;mnmmmﬁtm%mﬂmmdpmwiw
species regarding this project.

(signed) _ 427 V4

eith R. 1‘5@0{2 (date) Augxm }Zgl;zgs‘

Com!imtor

{title} iy S

(agéncy)

ARG 12-2003

11zt PRINKING ETER ) . pozes
p
© Tf you cammpt meat the deadline, plosse wuﬂr mm.:::ﬂ ELLTIS at L
804/698-4488 piior m: tho dnt. ﬁm 8 %ill e made
to extend the date for a. M agenvy will

mhcm«rﬂhhwr&w&amaummu are

ved [or comtact ig smda) within the period speoified.

REVIEW INSTRUCTIONSY

Al

Pleasge veview the decumen: carefully. If the proposal has
been reviewed earlier (i.e. if the document is a federal
Final EI8 or & state supplemant), plsasu cx;naidnr whether
your earlier comments have been 1y

Prtpm;rwragmacmtx in a ferm which would be
for ponding directly to a project proponent
agency.

gtationery or the aee halaw for your
oo:mu % zym o uUST BE
SIGNED AND DATED.

Please returm your commants to:

RICHMOND, a32
FAX $804/698-4319

COMMENTS

P i el

See alaclid

(signed) _Aan 9 Wiar (date)_ $1XDD
eitle)
{agency) __ Y

PROTRCT # 03-106F 8/88
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AG-12-2083 14:2%

1of]

DRINKING WATER

e

Subject: Mountaintop Miniag/Valley fills CD
Date: Wed, 06 Ang 2003 11:08:35 0400
From: Mike Distrnan <ndishanan@vdh.state. va.ns>
Ta: Jerry Pesks <gpeske@vdh state.vaus>
CC: "Puckett,Richard” <mpuckett@vdb.state.va.ne>,
"Henderson,Dean” <dbendersen@vdh.state. va s>

You sent us a CD on the supject and asked us to commsnt. We have very
fow stramam intakes thst would sven potentislly be impacted: Peanington
Gap, St. Paul, Wise Qounty ¥SA, maybe Richlands. The other WIP sources
“fc small mountain top resexvoirs or large reservoirs like Found lake or
¥ our axe:

1. The report sesms to propoxs VEDES permits for any valley f£ills. Our
comsent would ks that ODW should review these applications for water
supply impacts.

2. Mountaintop mining/valley £ill prop d in & within §
milas of an intake should at least be anhounced to OIW and the
waterworks ownsr. We sssume that runsff ponds and silt fences will be
reguired to contals ruraff, in whish c#se the streans should be
adequately protectsd as far as water supply requirsments go.

iIf you were lacking for sore, }et me know.

.

Mike Dishman, P.E. <pdishman@vdh.state.va.ns>
qutgixel&mxm

Office of Drinking Water

8772083 7.15 AM

Tt P ey

Memorandum Aug 08% .
vnzanmnm!ma\mWA Tgpmmommwmm ALQU%

Larry G. Lawson, P.E., Director

To: Charlie Ellis
EBavironmental Program Plarmer

From: Effen Gilinsky, Ph. D, PWS v%’
VWP Permit Program Manager

Date: August 7, 2003

Subj M p Mining/Valley ¥l Draft EIS
EPA

Project Nuntber 03-106F

Mountaintop mining considers £l types of surface coal mining (mountaintop removal, contour,
mm)mﬂwmmmofmcmdwmwdﬁe}d& R.emcvalofowdvm&mand
interburden (rock above and between coal seams, resp ) during in
wwmmmmmmwmmmmmm
will not ail fit back into the mining pit. The excess spoil must be placed in disposal sites
adjacent to the mining pits in order to allow for efficient and economical coal extraction.
Typical locations for exceds spoil disposal sites are vallays, also known as heads-of-hollows or
uppermost (headwater) stream reaches. The usual method of disposing of this excess spoil is to
place it in engineered eerthen and rock structures known as excess spoil disposal aress or .
colloquially known as head-of-hollow fills, hollow filis or valley fills.

ThaU&AmyCmpulEum(COB)udt}wUS Enviropmental Protection Agency (EPA)

share responsibility for implementing different portions of the Clean Water Act (CWA). The
mmmwmmmﬁnpmtammmdmus under
CWA Section 404 while EPA muintains oversight authority, The EPA Office of Sarface Mining
(OSMY is responsible for the nations] administration of the Surface Mining Control and
Reclamation Act (SMCRA), end has delegated this authority to states in the BIS study area
except Tennessee. Delegation of SMCRA zuthority occurs when states assume primacy for

ing surface coal mining and reclamation by sdopting statutes and regulations no less
effective than the Federal counterparts,

mm&@&mmomwmmbngmmmmmm
program in Appalachis. The objective coordinated program improvements
mmmdgéemmmWﬁa&mofmCWAmmﬂmAmmvem
regnlatory process and effect better ction for MIM/VF operations. To effect
mmmmwmmmm&mamommmmmmm
guidance, procedures, or regulations as necessary, These amendments would result in MTM/VF
opmﬁomthdmzd,mmm,ormmgm,mﬁmmxmnmmmmble,agmﬁm
adverse impacts to the waters of the U.S. and prevent material damage to water resources outside
the permit area; would streamiine the pefmitting process; and would coordinate the agencies’
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P L . B " PGk DL Ak
a7/o4roBP 15133 TST2478062 WG H : )
If you cannot meat the deadline; glmq notify CHARLIE RLLIS at
S04/690-4488 pricr to the date given. - Arrungemnts will be made
to axtend the date for youy saview if ible. A0 will

not be sonsidared to have o documant if o comments are
received (or ¢ontact il made) vﬂ.‘hm the period spuciflied.

REVIBW INSTRUCTIONS:

A.  Pleage review the document carefully. If the proposal hbas
been reviewed earlier (i,e. if the document is a federal
Final EIS or a gtate aupplmm:) i Please considey vhether
your earlier comments have beesn adequately addreésmed.

B. Prepars ;{eur agency's comments in . a form which would bhe
agoaptables for responding directly to a projact proponent
agency.

c. Use ynm:

‘stationery ox thes spaca balew foxr ymm
¥ USE THRE BPACE BELOW, TES FORK HUsST
nrm m DATED.

Please return your comments to:

BICHMORD, ¥
- -PAX #804/638-4319

{signed) 72-»/ TJ—G\

taate) T2/ 3 -~
{titlae) ENVRNHERINC G omei
(agenay) MRS -
PROJECT # 03-106F 8/98

»

LN

e e e

1f you cannot meet the deadline, please notify CHARLIE ELLIS at
suusn-uau prior to the date given. Azxmgm.m;n will be m&m
to extend the date for your raeview if ible.
not be considered to have reviewed a document :Lt nc comments ax:‘
4 + ia 'made)  within the period specified.

X d - {or

REVIEW INSTRUCTIONS:

A, = Pleape raview the document carefully. If the proposal has '
bean reviewed earlier (i.e. if the document is a federal
Final BIS ox 4 state supplewment), please consider whether
your earlier comments have been adequately addreased.

B. Prepare j%lour agency's comments in a Zorm which would be

;o e for ponding directly to a project proponent
agency.
C. . Use your agmncy stationary er the space below for your
comments. IF YOU USE THE mow, THE FORM MUST BE

SIGNED AND mmg
Please retiuxn your comments to:
¥R .CHARLES ¥. HELLIS 11X

ARTMENT OF ENVIRONMENTAL
OFFICE OF ENVIRONMENTAL IMPACT REVIEW
629 EAST MAIN STRERT, SIXTH FLOOR
RICHMOND, VA 23219
PAX #804/698-4319
: 1
JuL 22 2088
0Nl Enastd
et Bvew

COMMENTS

I have reviewed the draft EIS.. While I have no substantive caimernts
ts offer, at the same time I have po cbjectives to Alternative 2, the
preferred alternative.

(signed) {date) July 18, 2003
{title)

(age;my)

PROJECT # 03-106F 8/98

eyt

MTM/VF Draft PEIS Public Comment Compendium

Section A - State or Commonwealth Agencies



| FAX T o

. - T au/ Yyou capnot meel the mdmdlwdé*plouo notify mglfhgxa at
TMENT ENVIRONMENT UALITY §98-4488 prior to the dat wen., Arrangesents s made
DEPAR OF RO AL Q RN to extend mptdm !:r your r:vtaw if possibla. An agency will
. not be consideved to have reviewad a docymant 1f no comments are
OFFICE OF ENVIRONMENTAIL: IMPACT REVIEW raceived (or contact is mads) wﬂ:hin the pericd specified.

REVIEW INSTRUCTIIONS:

A, Please review the document carefully. If the proposal has
P baan reviewad earlier {i.e. if the document is a federal
g TQ:

¥William Caudill PROX: Charlie Eliis Final HIS or a state supplement), please consider whether
Dept. of Environmental Qu],j,:y your earlier commsnta have been adequately addx a.
Office: Puchanan Gounty 0ffice of m!.xmmﬁal :ﬂnm
Review . Prapare your agency's comments in 8 form which would be
FAX: (276} 935-4479 £29 East Main Street,. tm Wlosy ptable for ponding directly to a project pmpcnem:
Rickmond, VA 23213 agency .
lepkones (804) 695-4488 © .
C. TUae your agmcy stationery or the space below for your
EAX NOUMBER: IM/EDB-M!‘;.: comments. ¥ YOU USE THE SPACE RELOW, THE PORM MUST BR

SIGNED AMD m:rm.

TOTAL # OF PAGES INCLUDING COVER: 3 Please return your comments £O:

MR.CHARLES B. ELLIS IIX

DEPARTMENT OF ENVIRONMENTAL QUALITY
COMMENTS : . OFFTCR OF ENVIRONMENTAL IMPACT REVIEW
Mr, Caudill - I need your comments, if any, on the CD vargion of the Draft :ggmmawm‘“ mv;:] ;;“;]1‘9" « SIXIH FLOOR
ammatic Envivonmental Impact Statemant on Mountaintep uining and AR $804/698-4319
Valley #ills in Appalachia (DEQ-03-106¥). Thank you. -
Charlie Nllis Lo
COMMENTS
S'f}ﬂ YOU DO NOT RECEIVE ALL PAGES, PLEASE NOTIPY THE SHNDER Mora

ﬁ--/’lr 5
/0“1 Ué) Cﬁaa{//t%

) P {signed) &! M&_ﬁ (dam)_%z{zj__.
X i e W’-’i‘”" MW . (title}

s T Rt by v b

;/' P PROJBCT $_03-105F 8/98
I3 M% §66 D¥91 XV 7V [ & Hd ll’ll NOK £0~11-D0¥
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Department of Mines, Minerals and Energy Comments on
Mountaintep Mining/Valley Fills in Appalachia Drafi
Programmatic Environmental Impact Statement

The Departoent of Mines, Minerals and Enerzy (DMME) offers the following conunents on the
Mountaintop Mining/Valley Fills in Appalachia Draft Progratmmatic Envirommental Iinpact
Staterment (F18). WMMWMBISWMYMWWMlMW
inacenrate data. This raites considerable credibility problems with any conchisions drawn from
this information. Correcting these problems would take years and substantial budgets. DMME
m««mm&m&mmmummww&mwm
process is ended at this stage and & frue no-action alternative is selected. This option world have
the existing SMCRA, EPA, mdcﬂspmmwmm-msommwmmmﬂy
do. This option recognizes that there has been considerable change in the regulatory pro
dm%ﬁﬂmwmmﬂmatmenﬁmmwad&h&smvpmbmﬁmlmwﬁe
programmatic EIS.

This differs from the No Action alternative described in the report that proposes actions that
differ from the cucrent regulafory practice. For example, current practice does not require
SMCRA or BPA programimatic decisions to defer to COE 404 decisions. A true no-aotion
alternative would allow the three regulatory programs to coordinate sctions and not set upa
single fead program.

DMME also bas reviewsd the draft EIS and offers the following specific comments.

Excentive Supiary
General Comment
mmampmtmimamminwpmwwwmmnmbemmwmw
it addresses much more than mowmtaintop mining and vailey fills. For example, since the BiS
began the .S, Mmymafmm(coﬁ)mmhmmmmmm
distingnish between fill ‘Any recommendations adopted as a result of the RIS would
apply to mymniag,hank&lhngmdﬁﬂmgmmwwmmﬁwﬂmsm Siuos the
between coal mining f1l sperations and other types of fills, any
m»mwmmmﬂmtﬁsamkﬁmmmn&amlymmmms
sctivities such as infrastructure construction activities, highwiy constraction, etd.

Technical Studies

In the list of teehnical study conglusions, 7% bullet, page BS-4, the BIS ¢onclades that wetlands
created by mining are siot generally of high quality. No technical studies were dogie in Virginda to
review thess types of wetlands. The EPA and COE disimiss these wetlands gt of hand as being
‘non-jurisdictional. The IS fuils to note that i Virginia, isolated wetlands are regulated wnd
protected nnder state law § 62.1-44.15:5 unfsss they are determined to be 2 small isolated
wetland of minimsl ecological value. Therefore, conchisions in the EIS that are based on the
assumption that the wetlands would not be regulated in Virginia are unfounded.

1-12

13-3-4

5-3-4

In the list of technical study conclusions, fast bullet, pags ES-4, the phrase *The extiaction of

MWmmmmmmmwﬁmmwﬁme

waterslieds” should be changed to "would be impacted”. The EIS Mountaintop

;mmﬁgmmmwn sites and ¢oncluded that there wosld be 2.90.9% reduction
soal.

The above mentioned plan review in the Wsit&epeeiﬂemxdyﬁxﬁam Additionally,
mmxmmwsm e

conelusions, may wmmmmm&agdm Asy actions taken
uamﬁmmmmwhjwwwmmmmnnsmm
rely on the informstion in the drafi RIS,

Environmental and Process Benefits
On page BS-8, mmmmmmﬂuMMmmmmmmmy
charagterized. A tie No Action Altemative presents no changes.. This is not the case with coal
Toining regulation. ﬁmtmmmmammwmwmmcms
requirements) have Wmﬂmmmmmu,mwsmmm
mv&mmmnwmﬁmm

Conservancy
impiact, West Virginia ha

wmmmwmawmmaammm nfhopﬁmﬂmld
be recharacterized as 25 option that would continde the existing SMCRA, EPA, and COE
regulstory programs, inclading past and ongoing smendraents to the processes.

1% full paragreph, page ES-9, the refevencs to the 250-sure limit in West Virginia states that use
of the 250-acrs Hinit has raduced the number of valley fills. This statement &ils to note that
reatricting fills to watersheds loss thizn 230 sicres resulted in numerous instances of meny more
ills being proposad in ordes to stay below the 250-acre threshold. Fnstead of 3 of 4 large fills 2
dozen or more smaller fills were proposed. The imploation that the 250-acre limit helped reducs
the miintber of §lls cannot be supported.

In the next to last paragraph, page ES-10, the EIS states that an MOA would be developed under
Algrpatives 1, 2 and 3. The BIS does not digouss the difficulty in establishing and implementing
such an MOA. nmmﬁamdemeaMﬁMhmmk
very difficult,

*  Approximataly three yeats ago, DMME spproached the Norfolk District COE about
mmpwmmm. mmmbmmﬁsﬂmmmﬂ@m

. DMMmmMymmhmmMOAmﬁw Field Office of the
U.S. Fish and Wildlife Service (USFWS). 'IheUSFWSmadlbmahﬂlDMME

13-1-4
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permitting actions federal undertakings through 1 in the MOA. This would have
lead to a USFWS takeover the sm‘:wlexnpmtsmvulvmgT&Espmesmmiw
sites. When the USFWS was unable to get DMME to agree to this approach they declined
to continue working on an MOA.

+ The 1996 "Formal Section 7 Biclogical Opinion and Conference Report on Surface Coal
Mining and Reclamation Operations Under the Surface Mining Control and Reclamation
Act of 1977" spells out the process to be used for consultation between stite SMCRA.
a.g;:;zmuhasbhﬂ&EmdUSFW& USFWS staff in Virginia do not follow its
i 3

Until the federal ies show of existi and Dexibility in drafting new
agreements that will meet the needs of all pmﬁes,iheMOA approach is likely to fail and any
alternative relying on use of MOAs is questionable.

Actions and Alternatives

In the list of cooperative efforts by the *federal and/or state agencies”, 5 bullet, page BS-7, the
COE is currently requiring post mitigation monitoring for & period of five years. Under SMCRA
mﬂmmmmnedmdxgbkfarbmdmlcmaﬁatwom%etwmyemhabﬂltypmod
was put into plage-as an incentive for remining snd doned mined lands (AML).
Tammmsmmwmsmmplmﬁmﬁwmxmmﬂngmdmmywm
becmvas.E?Ahasﬂmmnm&aﬁmMmumngmdmlmmmngm’u
improve water quality. Any cooperative effort between the ies should give deft o
remmmgncnvmesasmqmradhyﬂ:elMEnmPohcyActmdtthzhmAmmdmemmmc
Clean Water Act, and not uniformly incorporate existing COE standards across the whole
SMCRA program.

In e Jist of "OSM and/or stite SMCRA regulatory uthorities” efforts, 4% bullet, page ES-8, the
EIS proposes "if legislative authority is established by Congress or the states, require reclamation
with trees a8 the postmining landuse.” The EIS steering committee was advised several times that
this is ot feasible. Due to miitiple minéral and surface owneérship issues, and the fhot that many
permit applicants do tot own the surface but rather have a non exclusive right of entry to mine
the coal and reclaim the ares. The control over the type of vegetation to be replaced will remain
primarily with the surface landowner. The EIS is not suthorized to intrude into private ownesship
yights as suggested here. While in Virginia over 85% of mined fand is reclaimed to forested use,
somsVngzmalaadwn&uwishmhwe’ ylund and p 28 2 p ining 1and use. These
sites are actively 3 by the land and are productive hayland p This
recomunendation should be removed from the EIS.

LA Introduction

OnPage}-1, !heBngoes d the true definition of “nr intop mining”. The BIS defines
the term Y 7" asg the * it of the in”, }nmahty,thednﬁBXSad&maﬂ

aren from the valley floor to the summit, (“Surface coal mining occurring on mountaintops,

ridges, and other steep slopes...). The use of the term “mountaintop mining” in the draft EIS
should be changed to reflect the broad effiect of actions proposed in the draft EIS.

12-2-4

The EIS classifies fills as “valley Slls”, ignoring the existence of other types of fills such as
bench fills and side hill fills. (See also nots I. E. - where excuss spoil fills, otherwise known as
valley fills” - and L ¥, 1 on page }-5 ~ chronology may be misleading if reference o valiey fills
is also encompassing othier types of excess spoil disposal areas.) The EIS should accurately
characterize the types of fills it is addressing. Without this characterization, any requirements
implemented as a result of this BIS could perversely affect the use of these other types of fills.
memlgmmmmmﬂmwmﬁuﬁmnuﬁmgwmgmmfm
the placement of excess soil - eliminating miles of pre-Act abandored highwalls.

The EIS was initiated and developed by the federal agencies in partuership with West Virginia,
‘West Virginia was a signatory to thée Settlement the other primacy states were not.
The Introduction section should recognize that the other Appalachian states were not formal
partins to this EIS and that the recomimendations in the BIS may not be appropriate in these other
states,

LB Proposed Action aad LC Purpose of the EIS

The BIS recommends the OSM, EPA and COE establich a uniform federal mandate in the

Appalachian coalfields. Thsm&vﬂopﬁpmﬂﬂymmmeV@m The EIS

does not recognize the unique differenices in the typés of coal mining operations in Virginia (and
mmm)ummmmwmvma 1f the EIS process is

W@mmﬂdummmmmmmm@pﬂm

LD Need for Proposed Action
On page 1-3 the opening paragraph states that impacts in the study area are st Jeast as significant
a8 impacts in other areas, and that the to address the impacts in the study area would be

adequate for other areas. MWMWMMWMMmpm
from cosl mining are significantly less in some areas and that the proposed measures in the draft
mmmﬁmgwmmm

On page I-8, the draft EIS discusses the Bragg 1998 Settlement. This settlement agreement was
signed by the federal agencies and West Virginia relative to MTM/VF. However, Vivginia and
other primacy states in the Appalachinn coalfiglds were not signatories to such and are not bound
by the terins dnd conditions of the agreenaent. This EIS assumes that the federal agencies, via
wmmwmmmwhmu:mmdmmw
progeams. (Note Page 19 — “to sid in the objective of d sorntiny of p -‘*")The
federal agencies should not unilaterally imp s vol

signatory states, mmmmmmwmmmepmwamMmmﬂmmem
sgresment are needed in the other states or would be done.

The 20002003 Chronology ~states that, “Following the permitting changes instituted pursnant to
memsgmﬂmmmadmmmmuwmbaofﬁwm
approved in the EIS stady area declined....” The EIS did not note that the decline was due in
pact to the COE’s moratorium op issuing 404 or NWP 21 permits - which resulted in a
tremendous backlog of permit applications in West Virginia & thus less fill approvals. Any
assumption that the permitting changes instituted pursuant to the Bragg seitlement agreement has

12-2-4
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a positive effect on the number of spproved fills per year may not be supported by the actual
conditions in the West Virginia regulatory program.

Chapter 4

Summary of Alternatives

The BIS process should be ended at this point and the OSM, EPA, and COE programs should be
continued as they are in effect today. The action alternatives cannot be supported by the record
in the draft EIS. Many of the studies used to develop the EIS are flawed. Conclusions are based
on either incorrect or limited datz. It would be prohibitively expensive and timely to fix thege
problems sufficiently fo support any action alternative, Hmmmhmmm
the federal agencies should adopt Alternative 3, This would grize the unique ige of
&MCRAagum:mmevduﬁmgthec%cﬂofmmngopmtommthemmmmmdkadw
a more efficient and effective outcome than the other alteratives.

There are some specific problems with items in Chapter II as outlined below.

On page 1B~ in section 3a, there is a regnl benefits di i ajotnt
@phcaucnﬁxm'l’hyElSmiudesﬂmmof data el in a joint ap

form could result iz more efficient anelytical approaches among agenci ‘DMMB); d
dbout the administrative difficalty and costs of developing one joint appl form. Different

agencies use various soft and data capture sy All electronic permitting systems used
by state and federal agencies would have to be corapatible to achieve the intended results. This
may cause major system modifications for some and use of vew systems for others. The draft
EIS does not account for ths cost or effort needed to harmonize these systéms. Such cost may
negate the benefifs of 4 consolidation affort.

OnpageIB-15b, wnder Distinguishing Process Benefits, the EIS di use of a coordinated
review. This would be efficient only as long as each agency completed reviews in e
For le, if federal ies could not meet state regnlatory feview
hedules, state regulatory agencies would be left with a backlog waiting for comments from
other agencies. In Virginia, federal agencies have not been dble to meet state processing
guidelines. The EIS should account for the cost of this type of delay.

Chapter I

Chapter II1.C — Appalschi Aqlmﬁc"
There are errors in gr 1g, and ization t} hout the draft EIS. Chapter 3 Part
(o} ins several. G iy mumpomsﬁngmemadmddtmmmofhﬂow Problems with
‘the presentation of material in the EIS, including Chapter 3 Part C, bring into question the
reliability of much of the information and conclusions in the report.

Chapter IILD - Impact Producing Factors to Hea 8 from Moustaintop

Mining

ChmmﬂLPaﬂmestﬁahthumtbewdﬂmmdif‘ inag d with
mining can provide benefits that could offset aquatic & . However, study hus shown that
pmds do prcwiemh baneﬂm Av:rdma Tech mdum study tilled &mgﬁgm

12-2-4

6-6-4

Virginia and West Virginia by Timothy Merricks with Dr. Donald Chesry concludes that settling

‘ponds irput i enichinent that gk ™ ilterer populati clnding benthi

macroinvertebrates and in sfiu test clams.

Chapter ITI, Part D, page IILD i thc that further evak of stream chemistry

mmmmmmmmbmmmmmmmwmmy
i Virginia's Dep of Mines, Minerals, and Energy

mm;mwmmmmrﬂ,mhumpmmnmummw
(TMDLs) stodies that utilize a regression analyses methodology to correlate stream water
chemistry and biological health. The work shows linkages between general benthic health scores
and a combination of chemical stressors, as well as a particular poliutant and a specific benthic
metric.

Chapter IILE ~ Coal Mine Drainage from Surface

On puge ILE-2 of pact 2, the definition of Coal Mine Drainags (CMD) as drainage from surface
from moat mined lands throngh out the study srea. Vet Table JILE-1 (page IILE-7) indicates that
only 10 CMD sites are identified for all of Kentucky and only 26 CMD sites are identified in
Virginia, The Virginia number is from Virginia’s AMD invéntory and represents long-term
pollution discharges. Also, the number of active permits shown in Virginia is incorrect. The 26
mm?mwmmmmmememandm
active sites,

On page IILE-6 in the first paragraph of Part 2 (b), the nurrative seems to vse CMD and acid

mine drainage (AMD) interchangeably. These terms sre not interchangeable and should not be
used ag such,

mmmmmmﬂmEiBmenmmyw&mgmﬁ:meﬁPAm
pmmgaw@hnm&mywﬁemanwmm&w&fadmhagﬁﬁommdmmng
sites. Virginia is currently not pursuing a CWA regt h EPAp £

Chapter HLF - Appalachian Forest Cornmunities
Pag:mFIZchMmumhmadmedhndsmﬁemdymx, . eﬂenlmntedm

Jands in Soutbwest Virginia- Eighty-five perceat
yetirmed to forests, Most réclaimed mined lunds in Virginia are retmned to the approximate
original contour including re-establishing drainage patterns.
mdmmmmmmmmaManmwmvms
coslfislds. Jt is clear that iany of the referenced stndics inchuded in the-Appendix and narvative

in Chapter 3 do not include Virginia. It's unclear and, most read: will probably be
mﬁszmmﬁdﬂmnmﬁumpﬂtofﬁwmwﬁuﬂymdmﬁrmcms

6-6-4
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Chapter IIILK.2 - Trends in Valley Fills

Page [11.K-36, seetion d. Virginia Valley Fill Size Trends, the data for Virginia is misleading,
Dnnng:hepmudoﬂmmmvmwm&wmmmkﬁlmdmmﬂ
designations for multiple seam mining. Spoil placed above the lowest coal seam mined was
deemed to be excess spoil if there was a valley fill at that location beiow the lowest coal seam
mined. This resulted in an overstatement of the footprint of valley fills during that period.
Beginning in 2002, only excess spoil placed below thte lowest coal seam mined on steep Jopes
was deterrined to be valley fills as this js the actual definition of excess spoil. Spoil placed
above the lowest coal seam mined is now defined as backfill. Thexefore, the statements in this
section that characterize the total and average valley fill acreage iu Virginia are Iscger than
actual, and should not be used.

Chapter Il L - Mine Feasibility Evaluation and Planning

General Considerstions:

Page II1.1-3 In gection ¢, “Reclamation Bonding” the last full reads in part "Complete
release of reclamation bonds on & given area typically requires five years after complstion of
reclamation,”. This section should also note that aress that are remined are aligible for bond
release in two years.

1. M ~ Cosl Distribution and Markets
Page IILM-7, the last paragraph appears fo be i Virginia has more than 52 mines and
West Virginia cattainly has thore than 35. It is unclear if this is mesnt to be the number of
surface mines or the combined total of surface and underground mines. In addition VA DMME
15 incotrectly cited as the source of the information on Kentucky mines or production. DMME
did not provide this information.

Chapter YILP ~ Demographjc Conditions

The descriptions of demographics, economic conditions, and historic & arch i

do niot accurately portray Virginia’s conlfields. Somestxtmnemsoouldimdonembehmﬂm
the writers were not suve of the location of Virginia's coalfields. Examples inctude placing the
Blue Ridge Parkway in Virginia's coalfields and using the Thunderbird Paleo-Indian site in
Virginia’s Shenandoah Valley as an example of local archueological resources. Tho study
identifies tourist jons in K Ky, West Virginia, and Permsylvania, but says that none of
the Virginia study area counties are tourism destinations. Many examptes of tourist attractions
equivalent to the ones identified for the other states exist within Virginia’s coal counties ~ like
state parks & national forests. The report’s etrors and failure to highlight known Virginia toutist
attractions indicate that the writers were not familtar with the area. These errors 8dd to the lack
of credibility of the draft BIS,

Chapter 111.Q - Economic Conditions

‘The socin-economic studies on commumity i do not adequately address the effects that
lmofmﬂ-mmng;obswmﬂdhaveonwmmmhesm!hemﬂmmmwdﬁem The BIS
shouMnlsoloekatpastamdiaarp«thsdomwMesmeommumueumpamdbythﬂm
of or sighificant inmining. A classic example to stady would be communities that
were developed by mining compatiies such as Lynch, KY. When the .S, Steel mining
operation was sold o Arch, the community suffered significant impacts. It had previously been

13-3-4

12-2-4

11-8-4

10-2-4

11-9-2

supported almost entirely by the company, U.S. Steel, with even the basic infrastructare being
waintained by the company. With the purchase by Arch the community had to start providing
thig support and maintenance itself

When communitics suffer near or complete Joss of mining, 2 d change in the demographics
ofﬂweommmwwmuyom\vﬂhmmof&ommomicmmﬂmwdme
community, & loss of y bers ocours as thay leave to find employment in

other aress, Eventually the ity winds up with an unesually high nember of vacant
houses - people are unable to sefl the houses since the real estute market usnally plommets in
these areas, The population of the community consists of & majority of elderty retived persons on
fixed incomes. The tax base is impacted to such a degree that the cotmmunity ¢in no longer

" maintain the infrastrycture required for a community, schools, water, sower, eic. It often takes
large infusions of grant money to keep the community intact; even then the demographics do not -

change. Dant and Trammel are two such communities in Virginia and it is cortain that there are
many in West Virginia in the same position.

“The EIS should address the impact any decrease in mining would have on the federal Abandoned
Mined Land (ANL) program and the UMWA Combined Benefit Funds when looking at the
potential loss of mining a8 the result of the EIS altemative. Ths AML fund receives its revenue
from the coal mined by companies, carrently at a rate of § 0.35/ton for surface mined coal. The
Amﬂmdhuwdmpmmﬁmdmmmﬁnemmmwwhmewwmhwm

from AML mining. States can use up to 30% of fheir AML aliocation to
fimd these water projects. Virginia fimds two water projects a yesr from the AML grant. The
docio-economic impacts of the loss of all or part of this conmmunity water projoct funding mast
be considered, mmAc@bmmmmmmmmmm
trugt firnd to make up short fafls from Redi in AML fees paid, as
ﬂ:cmmﬂtofmsﬁwtxngm:nmgmstbemﬁdned. The socio-economic impact of the impuct to
the UMWA Combined Benefit Fund must be considered. When considering this itapact it sonst
hromd%myfmmﬁ%mhmmhmmdmmm
previons paragraphis.

‘The EIS should consider that significant red ar loss of the AML fees would siso have a
significant jmpact on future laud reclansation. State AML programs fund land reclamation
construction projects thit protect the public bealth and safity, The socic-economic irnpact of not
‘having finding to address public safety and health hazards to coal field residents should be
addressed.

States are depending npon remining operations to be part of the TMDL implementation plans in
the coalfield areas. AML programs lack sufficient funds to reclaim low priority environmental
problems (environmental problems are not high priority projests under the AMI, program) such
a8 what would be incleded iz TMDL implementation plans. Soms states also have received
approvel to use up to 10% of their AML funding on AML acid mine drainage (AMD) projects.
This AMD corrective activity would be impacted with the loss of funding from the AML
program.

11-9-2
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These socio: ic impacts to coal field residents from reductions in coal mining must be
considered in the EIS,

Chapter IILV - Relationship of Surface Mining and Air Quality

The draft BIS states that Black Lung is a condition prevalent in coal mine workers who have
worked in underground coal mines for a period of eight years or longer. The report includes six
pages discussing the impacts of black lung on the residents of the study ares. This information
has}mtetodowx:htbecensequcncesofmww omcmhanﬁcoalmmmgmﬁsfmnmzfam
mining to underground mining. This irele ion should be deleted from the report.

E J

The tast paragraph on Page IV.A-3 is misleading to the reader. The author of the document
describes a condition of 2 mine site not having a post mining land use of forestry that may take
hundreds of years to revert to forestry, There are sites that are reclaimed es hayland/pasture. The
land usable fmﬁxmngmﬂwcoalﬁefdwmmsofsouﬂwesmm%rgmamvaymn Post
rining land uses of hayland/ 3! d and are used by landowners. The report
sbouidmmp}yﬂmtformﬁymthooﬂymhleuseofmlmedmm

ThepageWB-lsecnmmlstomeqmmsCommtoﬂmNoAmanAmmwsmd
Alternatives |, 2, snd 3 should take into the headwat that are replaced with
dmm&tchmmémmmsmandmmdmmmamhﬁdwmm
disrupted or severed by prior mining activities are often reconnected to lower stream reaches
when the highwalls on abandoned mined land are remined and backfilled.

anageW.B-'t fhelhn‘dr agraph di the p 1 release of toxic materials into the

ing operations. Studies in Virginia have not shown any toxic waters from
vsl}eyﬁﬁ&mmthtymdmismmommmdmamgmmbmsbynmm
staff for compliance with water quality standards,

None of the stream studies d in this de were conducted in Virginia. Therefore,
Tasi garding may not be valid for Virginia, -
Page IV F-1 section Energy, Natural, or Depletable R Requi fails to ion that
one of the requirements of SMRCA is to maximize coal recovery. The EIS authors shoukd
gnize this Yy date when evalysting slternatives.
The language on page IV.G-3 gives readers the i that in top mining is

displacing local communities. memxsnocvidenoeofthum’ﬁxgxma In Virginia, people in
these coal camps were leaving the area long before mountain top mining began to be practiced.
The coal companies that constructed these camps have long since shut down and left these camps
to deteriorate. With no sewer systems or public water fidents bepan leaving. With no
Jjobs zny lenger available, children graduating from schools left the area for work. Monntain top
mining did not create this condition, Additionally, any actions taken as a result of this FIS that
restrict foture mining would further harm local economies and hasten the decline of these
communities. Thes¢ consequences should be recognized in the BIS.

15-2-4

19-3-4
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5-54
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General Comment

Many of the studies cited do not address Virginia. Virginia conditions, both on the ground
conditions and the effectiveness of Virginia’s coal surface mining regulatory program, differ
from West Virginia and Kentacky. Conc&usmnsbasedonmuasmdmnmxynmbeapphcabhm
Virginia, Notes on specific studies follow.

AWdWetlundRewumhmsmpSlopeTmharWatVirgmh
No Virginia study information inchwded.

The Value of Headwater Streams: Resulis of 2 Workshop, State College, Pennsylvania,
April 13,1999

MoV'irgnnasmdymfuzmahonimludad. Itshonlﬁbeactedmﬂ:emmntmmgofm
aress would often to lower reaches, These Were o
disrupted by AML mining activities, mmmmmmmmmmw
damdmhanh,evenmmyﬂowmswuﬁ»bmchmahwpomhypmsmemmw
the stream. By remining and backfilling the AML highwalls these canbe

A Survey of the Condifions of Streams in the Primary Region of Mountsintop Mining
Valiey Fill Coal Mining
mwmmmmmwmmmmm

p: }gmmngw!im:esmdmmﬂ

regarding
very little useful data was provided to characterize conditions in those structures.

Kentucky Mountaintop Mining Renthic Macroinvertebrate Survey

‘The stidy has very Himited usefulness becanse it was specific to only four Kentucky countias and
samples weze collected just a single time at twelve streawm sites in May of 2000, The study’s
conclusions that mowntain top mining and valley il Q(MTM/VF) construction negatively fmpacts
hmhmmmmmmwwmmvm Seea‘hemseuﬁxnpm

Chcrry A}so,thnl&stpmu;mphofﬁnmﬂyrepm that the impacts to benthic health
mmwﬁﬁﬁummafm&aﬂm Foms’usﬂumostmmonpest—mmghnd
use in Virginia. This differs from K 4 practices and therefore the canclnsions

of this report do not ssem applicsble to Vitginia,

Ecological Assessment of Streams in the Coal Mining Region of West Virginia Using Data
Collected by the U, S. EPA and Environmental Firms

As with the Kentucky report, the study has limited usefisiness because in was specific to West
Virginia. Seasonal data was collected from five West Virginia watersheds. No Virginia study
information was included. The study’s conclusions that mountain top mining and vailey fill
Mwmmm&wumnemwiympmbmﬁnchedﬂldomtmmﬂymmhm
study results from Virginia and West Virginia. The rescarch report "E i Justi
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by ﬁmmy Merricks with Dy, Doseid Cherrs do aet snppmtthmwnnlumon

A Survey of the Water Quality of Streams in the Primary Region of Monntaintop/Valley
Fill Coal Mining

No Virginia study information included. The same five West Virginia watersheds were used for
the chemical water quality survey as for the ecological survey.

A Survey of Eight Major Aquatic Insect Orders Associated with Small Headwater Streams
Subject to Valley Fills from Meuntsintop Mining

On page 3 of this study, n6 indication if any of the
by past mining, logging, or other activities.

e 4, "
pled had been ty d

L

Flow Origin, Drainage Ares, aud Hydrologic Charscteristies for Headwater Streams in the
Mountsintop Coal-Mining Region of Southern West Virginia, 2000-01

The areas in this report ere limited to southern West Virginia. No Virginia information ig
included.

Appendix E .- Terrestrial

General Comiment

Regional experts weére not used for these studies. Experts outside the study area were used. No
studies were conducted in Virginia. Refer to Appendix G comment concerning the article by the
Society of American Foresters. Handel’s report has no mention of amount of trees being planting
by landowners today. Handel also noted that the studies were short in duration. Conclusions
should not be drawn when insafficient information is obtained to back the conclusions.

Handel Terrestrial Report

“Trees that were obvious parts of an izpl d planti d ined by pl
spwmgmdd:mrmmtmg}x)mnmmlndedinﬂ:eemmu,mtheudxdmtmmany
arrive on the sites and are not part of any invasion process. Any offspnngptodmed by planted
mdmduaiawmmehﬁe&inthsdaa‘ ver, We were not d in survival of the planted
trees, as all pl d J are either forestry greated hybrids or nop-native and
mfmnllega!topkntmmmymbﬂwm tered on datak for further
smdy“'ﬂusWm&sﬁanddmpoﬁnmmphof&etypﬁcfﬁmedmﬁmﬁmnﬂm
EIS ins. Hande] refe a study by Karen Holl that tuded, “The

above showed plant communities on mine sites reclaimed within the past 30 years developed into
ecosystems that resemble the native hardwood forests, Although all species in surrounding
forests were not found on the mined sites, the reclaitaed-mine forests are still very young relative
mthemhvehmmﬁmmwhmhhﬂidewhpedmmmblomﬁmepadodsnmh
has shown that reclamatior ices have a di ic influence on the rate of forested ecosystem
rwowymmmnmdm]mmmam,mﬂmmbnpmmmmymﬂmmc
value. Practices that y are compatible with and complementary to
those that may be vsed to estﬁiﬂlsh oonnncmlallyvmble productive hardwood forests on
reclaimed mine sites.” Handel described the Holl paper as follows. "An in-press article by Holl
{2002) shows the potential for reinvasion and recovery on reclaimed surface mined lands. Xt is
extremely important to note that, like the Skousen article, her study was comprised of pre-law
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sites dating back to 1962 reclamations, She does not report how many of the 15 sites wers post-
hw(ponlmmhnmmcmmmmml%blw 1972-1977, and 1980-
1987. Also, the mines i that report are small ¥ heot: not parable to the large
mountaintap removal aress subject to this stady. Theﬂmmymm,cnlyﬁljxmmmm
examined areas very close to seed sources, within *5-50 m from unmined forests.” When
Virginia Tech was asked to respond to this agsertion by Handel, DMME recsived the following
Teply. mmom&dmnmmsmmm:mmmpmwwmm
being sized out bare. He (Handel) should be nervous b d her
wmkaﬁemhcm&admﬂlhimnbamnmdoﬂbmdm“xisthimmthemwfprmﬁm The use
of experts not familiar with the region leads to these type of mistakes. Handel presumes that all
mines are of the scale of large mountsintop removal operations several thousand acxes in size.
‘That is not the case in Virginia.

No studies were conducted in Virginia where the typical permit size is smaller than sites used in
the study, Therefore, the conslusions in the report suay not be applicable to Virginia.
Page 2 of the study gives the reader the § that all surface mines Jeaves huge tracts of

grasslands. This is not true in Virginia. More then 85% of all mined land in Virginia is returned
to forestland.

Vertehrate Study
MMMumemM&mmofﬁsmdemﬂmtmuﬂ
reciaimed mine sites kave a post mining land use of hayland/ lands). No studies

wmmdmcdcnnmeniteamﬂrgmmmmwﬁnmhmdmfmmky Therefors, the
conclusions may not be applicable to Virginia lands.

Appendiz G

Mountaintop EIS Techuical Report

On page 1 of the Bxecutive Surmeary second paragraph states that 14 sites that were chosen for
this study were afl located in West Virginia. No sites in Virginia were part of this study.

On page 1 of the report under the heading of Methadology, the report indicates that there were
differences between the sites chosen becanse of different geographic and geologic settings, There
are also differences from the areas in Virginia as well. Virginia does pot have the multiple coal
seams availzble that allows for mining mountaintop removal operations ke those in West
Virgini

Page 2 under the heading of Conclusion, it is noted that the lower end of the ephemeral stremmn
are very high in the valley thus restricting the amount of fill that could be placed in the fill.
Accozding to Virginia estimates, approximately 70%-80% of area currently being mined is
previously mined land. In these cases, the ephemeral stream has been: buried or disrupted by
being cut through by mining. This report does not take into account the impacts to stream from
past mining.
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Land Use Assessment
This is a West Virginia Study. No other states are ioned as being inclod
Therefore the data and conclusions may not be sppropriate to Virginia.

d in this study area.

Table 7on page 13, under the heading of Current Mining Permits Methods and Results, only lists
Iand uses that could be easily identified. The réport should include areas that have been
reciaimed and post-mining land uses implemented. Also, table 4 does not inelude land uses such
as residential, commercial or industrial.

The lagt paragtaph on page 17 and the first paragraph on page 18 sre cither stated wrong or are

misieading. State and Federal govemments (SMCRA wthonty)donothavucotml overpost

mining land uses. SMCRA autharities are charged with ap; d and

of the post-mining land use. SMRCA. anthonnesdonot conmllandownarngimoﬂoca} wmng

requirements. Landowners and local zoning and planni control what post- g land

;::dchmgma:ese;ecwd. SMCRAoanreqmresthntthcmhnsaaequﬂorb:@mpon-mmmg
use.

PageﬁpmgxplﬂmderlmdﬂsemamingmdnmmMnhnngSpedﬁcMmSm
states that, “land use deci g is generally f unldmﬁfyinsm&mmﬁcmﬁmme
regional development potentials™. This is not always the case. A regional development

that actively considers regional development potential serves the Virginia coalfield region.

by the S

Mmmmmthefoﬂmngfmlmﬁma bli onthek
at utforestry/facts.cfim), reads:

o There are a total of 247 billion trees sbove 1™ diameter in the US on all lands, acconding
to the last forest inventory.

e The science of forestry was established in the United States at the turn of the century, ata
time when vast aress of forests had been cut down with little thought of the future,
Foresters have done 2 maghificent job in restoring America’s forests. Our forests now
grow nearly four times more wood each year than in 1920.

» There are 747 million agres of forestland in the United States, about 71% as much as
there was in 1630.

s  America's forests are owned by private fndividuals (549%), public agencies (37%), and
privete industries (5%).

e Each year ahout 1.4 billion tree seedlings are planted - roughly four million s day ~ more
then making up for those that ave harvested. If you include naturally reg d trees the
net growth excesds the harvesting by 33% due to good forest management.

o The average American uses shout 749 pounds of paper every year and 95% of the houses
‘built are done so using wood. That means that the average person uses the equivatent of a
100-foot high, 16 inches in diameter tree each yedr for their wood and paper nesds.

e Parks, wildlife refuges, and other preserves span 166 million acres of the nation”s total
land mass; and the National Wildemess Preservation System covers an additional 104
milfion acres —~ a total of 270 million acres set aside for parks, refuges, or wilderness
areas.

o The forest industry ranks among the top 10 employers in 40 of the 50 states.
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» About45p of the paper d in the United States is recovered for recycling.
Recycled paper, however, is not "pure® so it nrust contain some new wood fiber for

o Three well-placed mature treeg around 2 house can cut air-conditicning costs by 10-50
percent, while trees and other Jandscaping can increase property valus by 5-10 percent.
o  One mature tree sbsorbs approximately 13 pounds of carbon dioxide a year. For every
ton of wood a forest grows, it removes 1.47 tons of carbon dioxide and replaces it with

1.07 tons of oxygen.

* Today, the United States bas about the seme amount of land covered hy traes (or slightly
less) 2s it did in 1907.

. Spemeamchaswhmmﬂdea,wﬂdmkmmdwood&mksmﬂmmtmmntha
tumn of the century. Wildlifie conservation and habitat ent Yed in
mmmﬁmmmmmmmmmmmnm
foresters are working with other prof Is to improve habitats and ensure survival of
ofherwildﬁﬁsmcies.

*  Until the 19208, forests were generally logged amd abandoned. Now, across the couniry
an average of 1.7 billion sesdlings are planted annually. That translates into 6 seedlings
planted for every tree harvested. In addition, billions of additional seedlings ars
regenerated naturally.

This information contradicts studies within the Draft BIS that deal with forestry and the extent of
tree planting. mmmmmmmﬁmmmmm
grasslands, These conflicts should be reconciled in the EIS.

Phase I and Il Economics Study

‘The Phase I study of potential reduction in mining frony actions taken as a result of the EIS used
a technically incorrect model based on West Virginia terrain, The resalts of this model were
then used to project reductions into Virginia. The resalis of this projection were then used to
project economic effects in Virginia. Thess economic projections should not be used as they are
‘based on projections made from an inscourate techrical model.

Additionally, the Janusry 2003 Hill and Associates yeport, page 1, states that coal from desp
mines will grow and make up the lost tonnage because of valley fill restrictions. Deep mining
will not replace coal that canmot be mined under this proposed EIS. Any restrictions developed
as 2 result of this EIS will affect decp mines as well as surface mines. It would be as difficult to
permit new shurry impoundments or existing slurry impoundments expansions as it wonld be to
pexmit new surface mines. The EIS recommendations will apply equally to these structures as
they would to vatley fills. The EIS should sccount for this impact.

Appendix
General Comment
These studics are not ik of vonditions on Virginia. Almest alf surface
mmmgm\?‘ugimnmvo!vesmﬁmngmmwwy This typically takes the form of AML
‘highwalls being second cot and AML highwalls backfilled with excess spoil. Some permits have
no valley fills as 100% of the spoil can be disposed of on AML benches. No studies have been
done for the EIS fo docurnent these issnes in Virginis and as such the BIS cannot purport to

Sitions in Virgini
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Paul Rothman, Kentucky Environmental and Public Protection Cabinet

Comments on Mountaintop Mining/Valley Fills in Appalachia Draft
) Programmatic Environmental Impact Statement

Final Report of the Joint OSM Special Study on Drainage Control (Dec., 1999) - conducied
in Keatucky
Report findings - “no borating evidence to support allegation that surface mining
operations had msdvmiugamoutbeﬂoodmgpomﬁal for citizens and residences
downstream, when DSMRE’s hydrologic policies and procedures were followed.” In Virginia no
instances of mining related flooding other -than from AML sites or blowouts from underground

The Kentucky Environmental and Public Protection Cabinet (Cabinet) is the newly

cstablished agency with regulatory responsibilities for the program arcas that are the subject of

17 102 the Draft Mountaintop Mining/Valiey Fills in Appalachia Programmatic Environmental Impact
Statement. The Cabinet hereby requests that it be afforded an additional three (3) weeks to 3,_ 5

provide its comments. Those policymakers responsible for the provision of the comments were
mmes huve been doc;mm W;uo}:;no Virginia sites are addressed in this study, DMME's installed in the last two (2) weeks. They have not had the opportunity to review the issues due to
experience supports the findings Kentucky. the recency of their appointments and the reorganization of the agencies with prog

responsibility and, therefore seek this extension of time.
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LaJuana Wilcher, Kentucky Environmental and Public Protection

mountmnmp temoval and valley fill mining activities or their Impact on Kentucky’s
t. EPPC pledges its full cooperation and greater participation in the federal agencies’
furture efforts to address this important issue,

The Fletcher admini is d to the devel of K ky's ab
mineral resources while protecting the state’s natural environment. It would be difficult to
conceive of a situation where such & balsnce of interests would be more’ appropriate than in the
formulation of a workable ach 1o the lation of mot gl and valley fill
mining activities. The vxabz!:ty of Kentucky’s mining mdusu-y an impottant part of our
economic future, hinges upon the eommlmd ability of the coal mining industry to conduct mining
operations” under y traint: On the other hand, Kentucky’s

o)

Printed on Recyeled Paper
An Equol Cpportanity Employer M/F/D

which individual COE permits must be obtained,

s Cenflict resolution procedures should be developed to resolve interagency
disputes in a timely manner.

Fedenimdsmeagmmessbmldesmbhsheﬂ’ocuve dures for the tution of
inter-agency conflicts that srise during the administration ofthe programs that govern coal-
related activities, For example, such procedures would be an essential program element if the
COEmdeemgammmamemmmmgeMemmpumofpmcfﬂm
administrative burdens of the CWA. S 404 permit program for coal-related activities.

Cabinet
El . k]
D s
’ REC'D JA * Mr. John Forren
N2 6200 Jamuary 21, 2004
Poge2
Ernle Fiatcher Laduans 8, Wilchar environmental future hinges upon the ability of government to ensure that this activity is
Governot Secretary conducted in & manner that minimizes adverse environmental effects and protects our agquatic
resources and critical ecosystems. As a result, the successful completion of the objectives of this
c 1h of Kentutt draft EIS is a matter of highest priority to EPPC.
Environmental and Public Protection Cabinet
Office of the Secretary EPPC believes that federal and state agencies involved it the regulation ofmomtamtop
Capitat Plaza Tower mining/valiey fills should seek to accomplish two goals: to coordinate and expedite the review
Frankfort, Kentucky 40801 of applications to conduct mining activities, and to minimize the number, size and impacts of
Tanuary 21, 2004 valley fills. EP?Cmuﬂheopmonthatmemlohhcaﬁemmvmmdewdmﬂmdmﬁms
’ have the potsntial, if properly imp[emmmd to help accomplish those goals. Accordingly, EPPC
Mr. Jobn Forren has no objection to the federal agencies’ recommended alternative but strongly encourages
US EPA (3E830) consideration of the specific suggestions set forth below.
1650 Arch Street )
Philadelphia, PA 19103 ¢ States should be i to ad . of the Section 404 permit
program and adequate fmxdmg should be made for imyp i
RE:  Draft Progr ic Envire 1 Impact Stat
= Mmyofﬂ%epmcedumlddaysmﬂwmunoeofCWASecﬁon4o4pemnnsformﬂ- 12 1 1
Dear Mr. Forren: r&asednﬁmesuou!dbemxmnnzedxfmm d to of the S
program under state p i In order for states to undertake such
-, and i obhgmons,nwwidbemryforfedmlagﬁnmstopmwdeamumeofﬁmdmgfmsuch
opp The ﬁﬁ icky Envuonme::alﬂw Dnz;b&l o Pr Cabmet (EPPC)ImP act Stmes the wuvmss Such federaily-funded state activity could play a major role in the expedited permit
(EXS)onmc 2 fvatley fills pr ibytheUS Army Corps of Engineers (COE), review procedures contemplated under Altemnative 2 of the draft EXS.
the U.S. Eavironmental Protection Agency, the U.S. Department of Intérior's Office of Surface . ey
Mining and Fish and Wildlifé ‘Service and the West Virginia Department of Environmental ¢ Clear and concise dtm‘“"“’ should be ped and uniformly
Protection. EPPC is a new state agency treated by executive order of Governor Ernie Fletcher applied.
entered D 23, 2003, i i i i
o m - 203, wnd s chacgnd with m*’“““g'ﬁmng for Togulation, of ot A recurring issue has been the definiton tilized by the COE for the determination of its
nsibilities include administration of sta; implementing the federal Cl srisdi over | in sppli for CWA Section 404 permits for coal-related
et (CWA) eat the Surface Mining Contrel gﬁﬁmﬂg(mm) fean Water sciivities. Kentucky is encompassed in four different COE ditricts and the jurisdictionsl
. definitions vary from district-to-district. . The development and application of uniform definitions
. - ., oy for all COE districts would efiminate uncertainty on the part of state water pollution control
EPPC is aware that its pr in K have participated in 2 very p v e L ) tord poi
timited manner in the deve.opmm of the draft EIS that is under consideration. The unforturiate amﬁ e gf ims“‘af”d ctition. Addztmnd P ioag, this 8“:3“ wox mp“ ”::dz:xtmstent p?m
result is that the draft EIS does not fully reflect Kentucky’s experiences.in the regulation of oy 18 25 to jurisdictional waters aud provide cle uic 1-6
as 1o the point in streams at which nationwide permits may be utilized and as to the point at
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Mr. John Forren
Jamnary 21, 2004
Page3

+ Proced for vendering final déterininati should be developed that
accommodate state administration of elements of the Section 404 permit
program.

Under the CWA: Section 404 permit § disagr betw the COE and the
Environmental Protection Agency are resolved by elevating the issue to the administrative heads
of the two agencies for consideration with final resolution pursuart to CWA Section 404(c).
Additional procedures for rendering final determinations should be developed to dccommodate
state administration of el of the program p to state programmatic general permits,

Tn addition to the comments cutlined above, EFPC has identified 1 number of technical
igsues raised by the draf EIS that should be resolved prior to finalization of the document.

These technical issues are di d in the Technical Attach to this letter,
EPPC respectfully requests your carefil ideration of the set forth sbove.
Sincerely,

Wky
Smu;r:ys. Wilcher %///d”?

Attachment

11-6

TECHNICAL ATTACHMENT

A. Econemic impacts to coalfield communities

The socio-economic. studies do not accurately address the effect the loss of coal-
mining jobs would have on the Appalachian coalfield ities or the effect
mining activities may have on' the development of the toutism industry. The
Kentucky coal industry directly and indirectly employs over 56,000 and is a $3.15
billion industry (Kentucky Coal Council). Clearly, the coal industry has a dramatic
influence on individual coal counties. Miners in Martin County represent nearly 30%
of the workforce and over $41 million in wages, representing over 48% of the total
county wages with an additional $1.8 million of coal severance taxes returned to the
county. In Pike County, miners represented 15% of the workforce, with $182 million
paid in wages and $3.3 million returned in coal severance taxes.

B. The “No Action Alternative” is improperly characterized

The “No Action Altérnative” should be revised to acknowledge thé many. changes
that have occurred in. SMCRA and COE. regulatory. programs since the EIS was
started. Since 1998 the SMCRA, EPA and COE programs (particularly the SMCRA
and COE requirements) have been, and continue, to change. For example, in 2000 the
COE Louisville Regional office advised the Kentucky Department for Surface
Mining Reclamation and Enforcement (DSMRE) that it would develop regional
conditions for CWA 404 NWP 21 authorizations. Because of these COE conditions,
the DSMRE began developing or modifying a number of policies relative to: the
permitting and mitigation of stream impacts (RAM #134); the construction of durable
rock fills (RAM #135); ingpection requirements for fills {Directive 36 ~ Division of
Field Services). In addition, the COE and the KY Division of Water (DOW) have
entered into an agreement that provides for an In-Lieu Fee Program for mitigation of
stream impact. H these revisions are not made, “No Action Alternative” should be
modified to describe the regulatory programs, policies and dination pr , 88
they existed in 1998,

C. Remining/bond liability period

On page ES-7 (fifth item), the COR requires post mitigation monitoring for a period
of five years. EPA has documented that “remining” of pre-SMCRA mined areas will
improve water quality in associated watersheds. OSM and Kentucky have enacted
statutes providing for a two-year liability period, in lieu of the normal five-year
period, for remined areas in order to encourage these beneficial activities, The
absolute five-year penod reqmred by the COE would constitute a disincentive to the
industry to und g operations in these areas that would otherwise be left in
their p degraded conditi

D. Definition of Mountaintop Mining
The draft EIS, Page I-1; extends beyond the true definition of “mountaintop mining”.
The draft EIS defines the term “mountaintop” as the “summit of the mountain”.

Page | of 5
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However, the draft EIS is applicable to all types of surface coal mining (mountaintop
reinoval, area, contour, etc.) in the steep terrain of the Appalachian coalfield. This
would effectively include mining activity from the valley floor to the summit.
(“Surface coal mining occurfing on mountaintops, ridges, and other steep slopes...).
Thus the use of the term “mountaintop mining” in the draft EIS should be changed to
properly recognize the broader impacts associated with the actions proposed in the
draft EIS.

Does not recognize different fill types

The draft EIS portrays all excess spoil fills as “valley fills”. However, there are
several different types of fills, characterized by elevation in the hollow, location and
geometric configuration. The common types of fills are:

1. Valley fills ~ these structures are located in the valley floor and they cover or
are adjacent to intermittent or perennial streams and, therefore, have the
potential to constitute the greatest impact to the environment.

2. Hollow fills and head-of-hollow fills — these structures are located at mid and
upper clevations in the hollow and would primarily affect intermittent and
ephemeral stream reaches,

3. Side hill fills — these structures are small fills located in the ephemeral reaches
or sub-watersheds of intermittent streams.

4. Bench fills — these fills are confined to existing mine benches, left as a result of
mining prior to the cnactment of SMCRA. They normally affect only
ephemeral portions of streams above the mine bench. These fills often result in
the elimination of pre-SMCRA highwalls, therefore, reducing threats to the
safety of the public and wildlife utilizing these areas.

‘Without the above characterization, the application of the conclusions of the draft EIS
in a broad manner may unnecessarily affect the utilization of some types of fills
which can provide a benefit to the public and the environment without the associated
impacts of the more invasive true “valley fills”,

. Recognizing the differences that exist from state to state

The draft EIS recommends OSM, EPA and COE establish a uniform federal mandate
regarding “mountaintop mining” and AOC requir ts. This re dation was
based primarily on mining methods and topographical conditions existing in the state
of West Virginia. However, mining methods and conditions often differ dramatically
in Kentucky.

In West Virginia, there are greater elevation differentials from valley floors to
uppermost coal seams, resulting in larger excess spoil disposal areas and much larger
plateaus with AOC variances. These conditions are infrequent in Kentucky.

Permitted areas in West Virginia tend to be larger, in that the rights to potential

mining areas are held by large mineral holding companies. In Kentucky, permits are
smaller due to many private landowner parcels.

Page 2 of 5
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G. Kentucky was not a signatory to the Settlement Agreement

J

The draft EIS discusses the Bragg 1998 Settlement on page I-8.  The four federal
agencies and the West Virginia DEP mgncd the MTM/VF settlement agrecment.
However Kentucky and other primacy states in the Appalachian coalficlds were not

gnatories to the settl t agr and are not bound by its terms and conditions.
This draft EIS assumes that the federal agcncws, via oversight, would compel other

states to comply as a condition of maintaining their regulatory prog (Note Page
1-9 - “to aid in the ob_yecnve of increased scnmny of permits.””) The federal agencws
should not unilaterally imp a vol y consent agr t in non-signatory
states.

Reduction in fills — as a result of regulatory uncertainty instead of improved
coordination
The 2000-2003 Chronology ~states that, “Following the permitting changes instituted
pursuant to the Bragg settlement agreement and other unrelated factors, the average
numbser of fills/year approved in the EIS study arca declined....” The draft EIS failed
to recognize that the decline was due, in part, to the COE’s moratorium on issuing
404 or NWP 21 permits. This hesitancy resulted in a dous backlog of permit
applications in Corps’ Huntington Regional oﬂice 50 fcwer fill permits were
appmved The portrayal that the permitting ch to the Bragg
has reduced the ber of approved fills per year may be

somewhat mxsleadmg.

Agquatic Studies - do not accurately represent Kentucky streams
Although Ketttucky concurs with (and uses) the EPA aquatic sampling protocols
performed in West Virginia and Kentucky stream dies, Kentucky pling
locanons were inappropriate as they do not truly reflect “mined” watersheds and
Data collected for the mined watersheds included impacts from
]oggmg, agncul‘mre residences. and public roads as the sampling locations were a
from the mining operations. Sampling locations lmmsdxateiy
be}aw (downstream) of a mined area would identify the true impacts of the mining
activity. Sampling sites for reference reach streams were located in extremely remote
and restricted areas far removed from other industrial/commercial and public impacts.
Similarly, pling locati for an ined area should be located at higher
elevations, upstream of any non- mxnmg 1mpacts Therefore, the selection of these
does not 1 typical d/) d heds in Eastern Kentucky.
The second stream study conducted targeted sclected species in perennial streams
(“permanent headwaters”).  The majority of mining operations in Eastem Kentucky
affect ephemeral portions of streams.

Appalachian forest community — studies do not represent Kentucky streams
Reforestation Initiatives

Page H1.F-12 of the draft EIS characterizes reclaimed mine lands in the study area as,

“... often limited in topographic relief, devoid of flowing water, and most commonly

Page3of 5
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dominated by erosion-controlling, herbaceous communitics”. This characterization
fails to recognize the efforts of Kentucky’s Reforestation initiative (RAM # 124) and
the accompanying long-term benefits. The DSMRE started promoting reforestation as
the post mining land use of choice in 1997. In cooperation with the University of
Kentucky, a number of research arcas have been developed that are providing great
insight to the potential forest communities that can be established in the eastern
Kentucky coalfields if reclamation practices are modified. Though the revegetation
standards don’t compel the establishment of all the different native species in the
forest, the coal industry is required to satisfy diversity by establishing a number of
different tree, shrub and ground cover species. Further, the grading practices
advocated by this agency for reforestation will provide for invasion and natural
succession, The “Kentucky Reforestation Initiative” is highly regarded by other state
and federal surface mining programs, and is the standard by which other states model
their own reforestation programs,

Valley fill trends

The information contained in the vailey fill trends indicates that a significant number
of fills have been approved for construction in the eastern Kentucky coalfields. We
believe that the data in this section is somewhat misleading. In past, this is due to the
confusion over the intermittent stream definition and similar confusion over the
stream buffer zone. As a result of limiting fills to upper stream reaches, a larger
number of smaller fills have resulted. OSM records reveal that most of the fills in
Kentucky are small, As of September 2000, 4421 fills have been permitted singe
1985. Thesc approved fills are located: 81% in watersheds < 75 acres; 14% in
watersheds 76-250 acres; 5% in watersheds > 250 acres.

Maximizing coal recovery is a reguiatory requirement

In the list of technical study conclusions, page ES-4, last bullet, the statormnent that
"The extraction of coal reserves in the study area could be substantially impacted if
fills are restricted to small watersheds” should be changed to "would be substantially
imp d". The EIS Mc intop Technical Team reviewed plans on 11 WV sites and
concluded the reduction of available fill volume resulted in a significant reduction in
the coal reserves recovered. The original plans for the 11 sites reviewed would have
produced 186 million tons of coal. By restricting the fills to the ephemeral streams,
the total recovery is 16.8 million tons. That would be a 90.9% reduction in mineable
coal, If the West Virginia study were extrapolated to the Appalachian coalficld as a
whole, similar reductions in resource recovery would be anticipated in eastern
Kentucky. However, federal and state requirements {SMCRA Section 102(f) and (k);
405 KAR 16:010 Section 2) mandate the conduct of mining operations so as to
maximize the utilization and comservation of coal reserves, while minimizing the
impact of those operations. Kentucky has taken steps to promote this issue through
our “Remining Initiative” (RAM # 129). This program supports the recovery of
remaining coal reserves on old pre-SMCRA mine sites, and also provides for the
proper reclamation of these areas after remining.

Page4of 5
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M. Postmining land use options/land; particip

Page 1V.A-3, the last paragraph is somewhat misleading. The author describes the
condition of a mine site not having been reclaimed to a post mining land usc of
forestry, and explains that it may take hundreds of years to revert to forestry, There

are many sites that are reclaimed to hay land/pasture in accordance with the desires of | 19-3.4

the landowners. Landowners who manage their property as hay land and pasture
intentionally inhibit the natural succession and the development of a forest. The
report improperly implies that forest is the only desirable PMLU for reclaimed mine
land.
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Joanna Wilson, Virginia Department of Historic Resources

REC'D ocr 23 2483

* Mr. John Forren
Mountaintop Mining Draft EIS _
COMMONWEALTH of VIRGINIA %“2" 20,2003
Department of Historic Resources
W. Tayloe Murphy, Jr. 2801 Kensington Avenue, Richmond, Virginia‘ZSZZl mﬂ 8. Kilpatrick
Secretary of Notural ' agency’s responsibility to work with the SHPO to not only identify the scope of the project
%‘%ﬂg}%ﬁl and any known cultural resources or resource potential within. that scope, but to evaluste
October 20, 2003 TDD: (804) 857-2386 alternatives that may assist in avoiding adverse affects to significant cultural resources | 10-2-1
’ sovw dbirstateva.ua (36CFRS00.6), Mitigation is the approach taken when other options have been determined
infeasible.
Ms. John Forren We look forward to working with the sbove referenced agencies both in completion of this
US EPA (3EA30) @ ool o working ‘above referenced agencies both in completion of
1650 Arch Street useful document and in review of applicable projects in the future. If you have any questions
: lc 3 about the Section 106 review process or our comments, please call me at (804) 367-2323,
Philadelphia, PA 19103 . Ext. 140,
Re:  Draft Programmatic Environmental Impact Statement Sincerely,
DHR File # 2003-0789 .
Dear Mr. Forren; panna Wilson, Archaeologist
Office.of Review and Compliance

We have received materials. for review of the above referenced project. It is our
understanding that the Army Corps of Engineers, the US Environmental Protection Agency,
the Office of Surface Mining, the US Fish and Wildlife Service, and the West Virginia
Department of Environmental Protection are preparing this document to assist in
minimizing the adverse environmental effects of mountaintop mining in Appalachia.

As stated in Section TIL8-1, Section 106 of the National Historic Preservation Act of 1966,
as amended, requires federal agencies to consider the effects of their undertaldngs upon
historic and prehistoric resources. An undertaking is defined as “...any project, activity or
program funded in whole or in part under either the direct or indirect jurisdiction of a
Federal agency” (36CFR800,16(3)). 36 CFR 800, the regulations under which Seetion 106 1()-2-1
review is implemented, requires that the review process be completed prior to issuance of
said funding, permits or- licenses. We recommend that this action be initiated as early as
possible in the planning process so that our office may best assist you in‘identifying and
addressing potential impacts to these resources. We ask that, prior to initiating consultation
with our office, the Federal ‘agency or it’s designated contractor perform a search of our
archives to identify historic and prehistoric resources that may be affected by the project.
For more information on this process please access our website at
htip://state. vipnet.or; jew. -

Regarding statements made in Section IV.G-2, coordination with the SHPO should be
approached from a procedural standpoint, rather than from the assumption that consultation
will result in a determination of adverse efféct and a single form of mitigation. It is the

Adimintisteotive Servioas Capital Reglon Office b Reglon Offfce ke Raglon Off hester Roglon (ffice

Courth . 2601 Kensingion Ave. 613 Court Straet, 3 Floor 1030 Penmar Ave, SE 107N, Kant Sireet, Suite 363
:’memmp Rivhaaond, VA 23221 Portamonth, VA 28764 Rosnake, VA 24813 ‘Winchaster, VA 82801
Te: (304) B13-162 Tel:(804) 367-2528 el (767) $95-5907 "ot (540) 8677655 Fol: (540) 1938427
Fax {304) 5526196 Fox: (864) 307-286% Pax: (757) 3966712 Fax: (540) 3577583 Fox: (546) 7227538
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Tina Aridas, Mountain Redbird Music

e e .
” = Boox

Alg 18 203 T T RCD if There Were Nothing To Mine
MOUNTAIN REDBIRD MUSIC by T donts Roora, BU4 0002 Mausah e Muso

They tunneled deep into the hills of my county

August 11, 2008 The mules and the ponies wert blind underground

The men and the boys got sick from the coal dust
A deadly affliction for pennies a pound

Mr. John Forren oy pou

?gsmch Street if God had not put coal in these mountains

Philadelphia, PA 19130 If there had been nothing but rock, dirt and trees

Dear Mr. Forren: My Daddy'd be walking these hils in the springtime
Not living a hard death of black lung disease

i am writing to you to voice my strong belief that Mountaintop Removal should be

stopped.

Mauntaintop Removal is destroying the "skyline” of America. The magnificent Now dynamite blasts off the tops of these mountsins

Appalachian Mountains that reach to the sky are among the world's oldest mountains, 1-9
and we are allowing them to be destroved. And big machines carve out the coal from the seams
Along with the leveling of ajestic natural skyline, streams are being destroyed and ! the hills and fl up the valleys

g Wil ] ing of our m c natural @, 8 are being OV N " .
drinking water is being contaminated. The blasting is damaging the strrounding homes, And turn into biack pools God’s pure mountain streams
causing air pollution, destroying hardwood forests and wildiife habitats.
i God had not put coal in these mountains

Mountaintop Removal defies the Executive Order regarding Environmental Justice for 10-7-2 1f He had blessed them with nothing to mine
fow-income le.

pece The hiiltops would offer their green domes to Heaven
There is nothing good about it. No good comes of . Please stop it. Crowned with pink rosebay and blackberry vines

| am taking my 12-year-old son next week on a trip from our home in Brooklyn, New
York, 1o see the beautiful Appalachian Mountains. | am saddened by the thought that

the possibility exists that when he isa nt-he will not be abie to do the samie for his . .
e Doty parenthe w The strip mines thet take off the tops of these mountains
- Yours truly, Leave scars that won't heal and make God tum his eyes
._._r— g They level the hilliops thal once reached toward Heaven
oo A mighty green skyline now humbie in size
TINA ARIDAS
3 MOUNTAIN REDBIRD MUsIC As God looks down at coal mining counties
565 9™ STREET ® BROOKLYN, NY 11215
71{8-065-B4ADO @ 01 7-514-5364 B TINAQIARESREAMS.COM At what has been done to this blessed land
WWW.JAMESREAMS.COM 1 wonder if He ever wishes He never

Put coal in these mountains and gave them to man
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James Baker, Sierra Club — Tennessee Chapter

Tennessee Chapter
Sierra Club ~ Water Sentingls Program
P.O. Box 111094, Memphis, TN 38111

Janwary 3, 2004

Mr. Johi Forren
U.S. EPA (3EA30), 1650 Arch Street
Philadelphia, PA 19103

RE: Draft Progr Envir tal Trapact Sk (DEIS) on M
Valley Fill (MTM-VF) in the:Appaiachian region of the eastern United States.

in-Top Mining-

Dear Mr. Forren,

Please accept these comments on behalf of the Water Sentinels Program of the Tennessge Chapter of the
Sietra Clob.

1 am wﬁmg these comments because of concerns for the environmeatal degradation of the forests, the

tand b 3 as well as the perennial streamis that will be adversely affecfed as a
resitlt of MEIM-VE activities in Kentucky, West Virginia, Virginia and Tennessee or theoughout the
Appalachian'coal-fields. The 2xperience so far in Tennessee with the Zeb Mountain Ming, just one
niountatin-top mine (here called “crossidge” mining, but I believe egsentially the same as mountaintop
removal) cannot be aecomplished without devastating d ion of atfected ¢p al and heads
streamns, as well as the perennial streams.

These mouatain top mining operations are-massive projects that strip many acres of forest as a first step, 8- 1 "2
The DEIS lists that over 380,000 aezes of matyre forest will be destroyed by MIM-VF over the next ten
years, This Yogs will destroy wildlife habitat and frapment more habitats, These forests are amonp the
most biclopicaily diverse in the world and are bomée to Such wildlife as the Ceiulean Warbler, ‘4 spécies

that has been petitioaed-for listing undet the Endangered Species Act.

The DEIS recognizes the value of headwater streams fo-a river ecosystem: - Ax stated by Doppelt, ot al
1993, “Bven where inacéessible 1o fish, these headwatei streaims provide high levels of witer quality
and quantity, sediment control; nutrients and wood debris for do hes of the

Intermittent and ephemeral headwater streams therefore are often largely responsihle for mainmming the
<quality of dow riverine pr and habitat for considerable distances.”

Tumessee Chapter-Sierra Cluby 1
e cluby,
WRW.ST fnels

HOO4: Trose Free Paper

Yet, the following quote indicates that the DEIS recognives that the dangess of valley fills and the
potential offsetting values of sediment basing necd further study. “Filling or mining stredm areas even in
very simall watersheds has the poteatial 10 impact aquatic comimunities some of which'may be high
quality or potentiaily support unique aguatic species.”

To mpposedly minimize the discharge of mud, silt and sediment into the downstream waters, the mining
pany installs m de gudi tion ponds to capture this sediment. This DEIS agsuines that these
sedimentation ponds will be of preat value in protecting downsteeam waters, Personal experience and
observation reveal that most ponds, no matteér how well constricted carnof handle the sheer volume of
runoff ged thal the ponds will “shoit clrwit” and discharge levels of mud, silt and sediiment into the
streams that will adversely affict fish and aquatic 1ife. T am not along in thiking these obsctvatimm
According fo the Stormwater Center, *..-few (sediment bagins) are probably ble of: i
removisg 70% of the incoming sediment; much Jess the 95 1o 99% removal chntis typically assnmed *
and measures to incredse the solids frapping efficiency of sedinient basing dre rarely incorparated into the
design (Stormwater Cester 2003). -Stormwates Center (2003). - “Improving the Trap Efficiency of

Sediment Basins.” Technical Note #84, W d Protection Techniques. 2(3y 434439

The DEIS states at 71-D-4, “It has not been d dif drainage d with mining can
provide some benefit.”

The DEIS also states at HI-D-7, “Further eval 0 of stream ¢l y and further investigation into the

linkags betwees stream chemistry and stfeam biotic community and structure are neéded.”

At1l-D-8, the DEIS siates, “While these studies itustrate that mining and valley fills may alter the
sediment composition of streams, it is not known if thi§ change may fmpact fnmﬂ(ms of streams
downstream or how long those mp may last. A of stream istics should
be inciuded inany further evaluations or monitaring program for streams downstream from nining and
valley fills.”

Section T-D- 11 clarifies the issue-further, .. potential impacts from valley fills to steeam chemistry and
possible alterations to siream geomorpholgy were discussed a3 areas of further need for investigation.”

At the Zeb Mountain site in Tennessee, after only & few months of mining (at'a mine with 4 10-year life
span), total suspended solids readings in & major stream (which is hotne of the federalty threatened fish
the Blackside Dace) have already been consistently more than ten times the permit limifs.

We can do better than strip the forests off of mountain peaks and destroy and fragment wildlife habitat.
‘We can do better than rip the mountain apart to mine a smafl seam of coal, and filling the valleys with
overburden and destroying ephemeral and headwater streamis in the process, 'We can do betier to not send
nied and silt pollution into Jarger streams and destroy fish-and aguatic life. 'We can do g 1ot better than
“restoring a mountain” o its original confours; remembering that it will take at least several human
lifetimes or longer for the forests 10 renew themselves. | 1t is better for humans o use non-polluting energy
gencration systems such as wind and solar power; which will spare wildlife habitat, and protect streams,
for our families, for out future,

‘Tentiessee Chapler-Sierra Chib 2

www.sierrgclub.ora/watersentinels

100 Troe Free Paper

8-1-2
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Sherman Bamford, Virginia Forest Watch

| subinit that because further studies are needed, this Draft Envirg tmpact § is

incomplete. 1 sugpest on behalt of the Water Seatinels Program of the Tennessee Chapter of the Sierra

Club, that the Draft Envir 1 Impuct S must be re-done with additional studies on forest 9-2-2
health and water gquality. "The public must also be involved in these studies at all levels of DEIS

development. In addition, until there is a final EI8, these mining practices need to cease and desist

immediately,

On behatf of the Water Seatinels Program of the Tennessee Chapter-Sierra Club, 1 appreciate the chance
to comment o this Deaft Hnvironmentad Impact Statement,

Respectiully Submitted.

James H. Baker - Project Leader-Tenngssee Water Sentincls

[ Mr. Gary Bowers — Tennessee Chupter Conservation Clair
Mr. Doa Richardson ~ Teanessee Chapier Viee-Conservation Chair
Mz, Axel Ringe ~ Tennessee Chapter Water Quality Chair
M. Scott Dye~ Director, Sietra Club Water Sentinels Program
Mr. Chartes A. Romd = Chickasaw Graup Chiair
. Alan Lummus — Cliickasaw Group Conservation Chair
File

140% "Teeir Fros Pagrer

-+--- Forwarded by David Rider/R3/ USEPA/US on 01/23/ 2004 09:23 AM -

Sherman Bamford ‘
< bamford@ rev.net> To:  R3Mountaintop@ EPA
ce: bamford® rev.net
01/21/2004 07:21 Subject: Mountaintop Removal DEIS
comments

PM

Sherman Bamford
Virginia Forest Watch
P.C. Box 3102

Roanoke, Va. 24015-1102
Bamford@® rev.net

January 21, 2004

Mr. John Farren

US.EPA (3EA30)

1650 Arch Street Philadelphia, PA 19103
mountaintop.r3@ epagov

The following are comments submitted on behalf of Vieginia Forest Watch and
myself regarding the DEIS for mountaintop removal, valley fills, clean water, habitat,
and associated issues, Virginia Forest Watch (VAFW) is a grass-roots based coalition
of individuals and environmental groups whose mission is to maintain and restore the
natural ecology and biodiversity of woodlands across Virginia through education and
citizen participation.” Many members of this coalition live, work, and enjoy the natural
amenities of the western Virginia area, and face the devastating impacts of
mountaintop removal.

Mountalntop removal/ valley fill significantly affects western Virginia and many of our

neighboring states in the Appalachian chain: "The geographic focus of this study

involves approximately 12 million acres, encompassing most of eastern Kentucky,

southern West Virginia, western Virginia, and scattered areas of eastern Tennessee.

The study area contains about 53,000 miles of streans. Some of the streams flow dl

year, some flow part of the year, and some flow only briefly after a rainstorm or snow 9.2.2
melt. Most of the streams discussed in this EIS are considered headwater strearns,

Headwater streams are generally important ecologically because they contain not only
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diverse invertebrate assemblages. but some unique aquatic species. Headwater
streams also provide organic energy that is critical to fish and other aquatic species
throughout an entire river,

Ecologically, the study area Is valuable because of its rich plant life and becawse it Is a
suitable habitat for diverse populations of migratory songbirds, mammals, and
amphibians.” (executive summary for the DEIS - underlining for emphasis). The
practice has serlous, centuries-long impacts on watersheds, forests, and wildlife habitat
that we are fighting to protect, and that our neighbors are fighting to protect in nearby
states. We believe that mountaintop removal operations/ valley fills are one of thetop
threats to ecosystems in the A ppalachian Mountains.

We are concerned that given the inadequate range of alternatives in the draft EIS on
mountaintop removal, it appears likely that the EPA would nat strengthen protection
of our mountalns and valleys in Virginia and other states, but would weaken those
protections, Adequate streamside buffers would not be retained, dumping of toxins
would be tolerated, drinking water would be tainted, and many people would lose the
hunting and fishing areas they love. Please establish the strong measures that are
needed to retain our natural heritage for future generations.

We are concerned that:
- over 1200 miles of streams have been damaged or destroyed by mountaintop
removal

- direct impects to streams would be greatly lessened by reducing the size of the valley
fills where mining wastes are dumped on top of streams

- the total of past, present and estimated future forest losses is 1.4 million acres

- forest tosses in West Virginia have the potential of directly impacting as many s 244
vertebrate wildiife species. Mountaintop removal in other states could affect many
mare species.

- even if hardwood forests can be reestablished in mined aress, which is unproven and
unlikely, there will be a drastically different ecosystem from pre-mining forest
conditions for generations, If not thousands of years

- without new limits on mountaintop removal, an additional 350 square miles of
mountains, streams, and forests will be flattened and destroyed by mountaintop
removal mining

9-2-2

1-10

1-5

- Streams are smothered by the mitlions of tons of waste rock and debris produced by
mountaintop removal. One hundred thousand acres of wildlife habitat have been
destroyed. And generations-old communities have been and continue to be forced to
move from their homes because of mountaintop removal mining,

- According to government reports from the U.S. Fish & Wildlife Service as well s
the EPA, mountaintop removal mining has devastated bird, fish, and other wildlife
habitat in Appalachia and obliterated more than 1,000 miles of streams in West
Virginia and Kentucky. Virginia and Tennessee are threatened as well.

- In Virginia, tributarles of the Clinch, Powell, and Holston Rivers are some of the
most diverse rivers in North America in terms of mussel, fish, and other aquatic
species diversity, According to a report commissioned by the American Fisheries
Society, 71.7% of all freshwater mussel taxa in the U.S. and Canada are "considered
endangered, threatened or of special concern.” (Williams et al, Fisherles Vol. 18, No.
9} Mussels ace highly sensitive to sedimentation and contarminants. {(Intro. to
mollusks section, Neves, Virginia's E ndangered Species, Terwdlliger, ed., Virginias
Endlangered Species, McDonald and Woodward Publishing, 1991). These and other
watersheds to the west and north (eg, Pound River, Russell Fork, L evisa Fork, and
other watersheds) also offer spectacular mixed mesophytic forests, whitewater and
canoeing recreation, black bear habitat, Indiana bat habitat, cerulean warbler habitat,
other songbird habitat, salamander habitat, and interior forest habitat. Mountaintop
removal would have serious impacts on these watersheds and quality of life In them,

-Cerutean warblers, for example, are bearing the brunt of habitat destruction from
mauntaintop removal and from other habitat destruction: the warblers” key breeding
area averlaps A ppalachian coalfields, and their population has plummeted 70 percent
since 1966.

- Watersheds exist In Virginia are vulnerable to high water events. For example, in
July 2001, devastating flooding occurred in the heavily logged and roaded Big Stony
Creck watershed, killing one person and wreaking havoc on property owners.
Although mountaintop removal was not a factor in this watershed, mountaintop
removal has the potential to exacerbate impacts in other watersheds where the
practice occurs - whenever flooding and high water events occur,

- The immediate and long-term environmental effects of mountaintop removal

coal mining are severe and irreversible, according to recently released studies
accompanying a draft E nvironmental Impact Statement (E1S). Hundreds of miles of
streams have beent buried, hundreds of square miles of forested mountains flattened,

5-6-2

8-1-2
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Lawrence Beckerle, West Virginia State Chapter of Quail Unlimited

and generations-old communities of coalfield residents have been forced from their
homes by this extremely destructive mining practice.

According to the draft Environmental Impact Staterment (E1S) on mountaintop
removal coal mining, the enviconmental effects of mountaintop removal are
widespread, devastating, and permanent. Yet the draft EIS proposes no restrictions
on the size of valley tills that bury streams, no limits on the number of acres of forest
that can be destroyed, no protections for imperiled wildiife, and no safeguards for
the communities of penple that depend on the region’s natural resources for
themselves and future generations.

We do not understand why the " preferred alternative” for addressing the enormots
problems caused by mountaintop removal coal mining Is to weaken existing
environmental protections. The draft EIS propases streamiining the permitting
process, allowing mountaintop removal and associated valley fills to continue at an
accelerated rate. The draft E1S also suggests doing away with a surface mining rule
that makes it illegal for mining activities to disturb areas within 100 feet of streams
unless it can be proven that streams will not be harmed, This " preferred alternative’
ignores the administration's own studies detailing the devastation caused by
mountaintop removal coal mining, including:

You must consider alternatives that redice the environmental impacts of
mountaintop removal and then implement measures to protect natural resources and
communities in Appalachia, such as restrictions on the size of valley fills to reduce the
destruction of streams, forests, wildlife and communities.

As the draft EIS would not lessen the devastation or significantly improve the
environmental protections from the impact of mountaintop removal mining, the
agencles to withdraw this draft EIS and start all over again or at the very least, make
substantial changes before lssuing a final E1S .

Thank you for considering our comments,
Sincerely yours

Sherman Bamford
Virginia Forest Watch

10-2-2
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~~~~~ Forwarded by David Rider/R3/ USEPA/US on 01/23/ 2004 09:22 AM -

Lawrence Beckerle
<lawrencebeckerle To:  R3 Mountaintop@ EPA
@ yahoo.com> fod

Subject: Commerits on EIS
0172172004 04:34
PM

January 21, 2004
Further comments on mountaintop mining E1S
By Lawrence T. Beckerle

VALLEY FILLS

Mining companies are only allowed to use two designs in West Virginia, All material
for chimney core valley fill must pass the slate durability test E nd dump valley fills
musst be at least 80 percent durable rock through out the entire valley fill.

It would meke more sense to have such requirements for just the face of valley fills
where stability Is a concern: Instead DEP requires that such requirements be met
through out the entire length of the valley fill. By forcing coal companies to go to
such estrernes, regulatory agencies have caused some remarkable condlitions. The
valley fills are exceptionally well aerated, so oxidation of fill nuaterial proceeds at an
unustatly rapid rate. The release of iron, manganese and selenium is thus also quite
rapid. Conversely the reduction of these minerals is minimized, so the release of
these minerals into discharge waters is much higher than what would othervdse
oceur. 1t is thus a good example of this fundamental truth:. When regulatory
agencies take things to extremes, more environmental problems are created.

ORGANICS

The regulatory emphasis on perennial grasses to meet the requirement for permanent
cover has resulted in a hostile environment for many native plants and animals, It

has also resulted in a decline of soil improving crop type plants. Reseeding annuals
provide permanent cover. (Example: crimson clover provides a permanent cover and
acts as a good nurse crop for native plants. It allows warm season natives to quickly
overtake it, usually within 18 months from when the native seeds germinate.)
Perennial forbs provide permanent cover. Each should be recognized by regulatory
agencies as providing permanent cover. In addition a pure stand of native blackberry
anc/ or raspberry vines should be recognized as providing permanent cover.

High Nitrogen Organics E xample: A farmer can apply treated sewage shudge to a
pasture field and "it’s no big deal”.  But if a coal operator wants to apply sevage
sludge to a surface mine, the regulatory requirements are prohibitive. Such misguided
actions forfeit the chance to use organics to reduce the amount of oxygen that causes

13-3-1
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sulfur, iror, manganese and selenium to be released from mined areas. It also forfeits
a chance to feed sulfur-reducing bacteria, which help to reverse acid mine water
production and lead to a cleaning of water by precipitating out various metals, So
even though my research in 1972 and the research of others have proven the
advantages of using treated sludge on surface mines, the regulatory extremes make it
impractical for coal operatars to productively use this kind of material,

Organics Deficient In Nitrogen Example: "Savecust” Has been shown to reduce
surface runoff rates. increase the productivity of the land. and to reduce acid mine
drainage. (Reports also suggest this includes a lowering of selenium) Decay of
savdust uses as much oxygen as if one were to use it for fuel. Plus the other
enhancements of soil life absorb even more oxygen. However regulatory
requirements for use of permanent grass for permanent cover make “sawdust” type
materials unattractive for coal operators. Typically sawdust is applied through the
summer months. Early sumrmer applications are planted to cowpess, soybeans or
other large seedlexd leguime. Before 50 percent leaf drop of the cowpess or soybeans,
crimson clover {and perhaps some cereal rye) plus a perennial clover (white Dutch or
redd clover) are sown.  In about February there is another sowing of either white
Dutch or red clover (alled a* frost seeding”, because freezing and thawing works the
seed into the ground)  While these plantings are usually quite lush, it is 18 months to
two years from the first seerfing before perennial grass can be grown. Thus the fact
that regulatary sgencies only recognize permanent cover with the establishment of
perennial prass puts a bonding release penalty against those who establish other
forms of perennial cover and thus virtually prohibits the use of arganics such as
savadust to make topsotl.

NATIVE PLANTS AND ANIMALS

E xeessive competition prevents the establishment of native plants.  While there has
been attention in recent years abotr how the use of overly competitive grasses
prevents the establishment of trees, there has beéen little attention about how
excessive competition prevents the establishment of native forbs and shrubs.

In prior comments 1 detailed how the regutatory rule preferences results in mined
lands that are excessively dry, and further prevent the establishment of vernal poals
and ephemeral pools so necessary to the breeding of several salamanders, toads,
frogs, and crayfish.  This also prevents the establishment of plants like Nutrush
Scleria trighomerata). Nutrush produces a seed (with the appearance of polished
white ceramic) that is relished by Bobwhite quail and other seed eating birds.

A few examples of native plants that are put at a severe disadvantage by current rules:
Partricige pea is a reseeding native annual that is quite effective at revegetating
disturbed sites when competition is limited. This native and others like it are seldom
seen on strip. mines reclaimed since 1977.

19-3-1

Blackberry thickets where old canes.cover the ground are not found on mined land
reclaimed since 1977, (Such thickets are necessary for botwhite quail to find
adequate protection from house cats and other nighttime predators.)

Bayberry, Carolina bush pea, orange puccoon, prairie acacia, Quercus illicifolia,
several of the native bushclovers will spread by root sprouts and/ or otherwise form
groundcovers into apen areas where grass competition is absent.

All these plants are important to the winter survival of animals with needs simifar to
Bobwhite quail. Normally 60 to 80 percent of wild poputations of Babwhite perish
each winter. So the absence of these plants frecuently leadls to the extinction of
bobwhite quail populations.  Bobwhite quail were present in all counties of West
Virginia before 1977 (and frequently found on old surface mines).  After 27 years of
SMCRA Bobwhite quail are absent from about 90 percent of West Virginia (and are
only found on a couple of these surface mines where exceptionat efforts have been
made to support quatf).  Other factors have been involved, but extremist
interpretations of SMCRA have also been a major contributor to the decline of
bobwhite quall and other birds that have similar habitat requirements.

Instead of being an example what to do to establish native plants (and what to do
help restore populations of native animals that are (n trouble) current mined

land reclamation practices must so comply with bureatcratic cookbook style
regudations (which are often a reaction to the latest lawsuit by radlicals

rather than the intert of SMCRAY) that they are generally among the best examples of
what not to do.

Bobwvhite quail need a mosaic of habitat types. To achieve this mosaic there must be

allowances for a number of plantings plans to fit different weather conditions, aspect,
slope and other variables. There must be fair allowances for nurse cropping and relay
cropping techniques.

Seeds must fall on bare ground or on vegetative litter where quail can find them.
Seeds that fall into thick tough grass sods are a good food source for rodents tha
also chesw off shrub and tree seedlings, but not for ground feeding birds such as
bobwhite quail.

The regulatory intolerance for reasonable amounts of bare ground in areas with little
of no erosion hazard often results in a lack of suitable areas for birds to dust
themselves. Dusting is necessary for birds to rid themselves of parasites. Without
adequate dusting, their health declines making vuinerable to disease and predators.

Lawrence T. Beckerle, Chairman
West Virginia State Chapter of Quall Unlimited

19-3-1

MTM/VF Draft PEIS Public Comment Compendium

A-60

Section A - Organizations



Teri Blanton, Kentuckians for the Commonwealth

Nurse cropping: a nurse crop modifies the sail surface enough that more tendler
seedlings are able to establish in a soil surface environment that otherwise would be
t00 harsh for them. Crimson clover is an ideal nurse crop, since it beging to decline
in May as soil temperatures begin to reach 70 degrees {the temperature at which most
native warm season plants germinate.)

Relay cropping: Sometimes a succession of plants is required to make the soil
suitable for some perennials, for example: One might sow crimson dover, doveweed
{Craton spp.) and partridge pea in August to early fall of 2004. (The Crimson clover
vould germinate usually within a week. Most of the partridge pea would germinate in
March 2005 and most of the dovewsed would germinate in May 2005.) Mealy bean,
mitk pea, and pink bean could be sown Into the crimson clover stand in early May
2005. Borne of those seeds would germinate in May and some would not germinate
until May 2006.)  If soif nitrogen had been severely limiting then one would rot plant
American beakgrain, prairie dropseed, sacaton, smooth or circular paspatum grass
until May 2006 (Many of these seeds would germinate Immediately. Some would not
germinate until May 2007, If any crimson dlover were left, it would generally cense to
be part of the stand by the end of summer 2008.) Permanent cover is maintained
through this succession of plants, but the regulatory agencies currently penalize
artyone using such a plant establishment method.  Yet this method is most
advantages to Bobwhite quail and to establishing many native plants.  When wdll the
regulatory agencies recognize the need for this and other wildlife friendly plant
establishment methods?

Fences: As anreducational tool T would like to see a fence built along the contour
that more or less separates at least some of the areas with slopes less than 25 % slope
from those with slopes greater than 25%. Openings in the sire fence should not be
less than 2 inches wide by 2.5 inches tall to permit the passage of Bobwhite quatl and
allow them to distance themselves from predators too large to pass through the wdre.

19-3-1

Kentuckians For The Commonwealth

P.O. Box 1450 London, Kentucky 40743 606-878-2161
Tanuary 3, 2004
John Forren
U.S. EPA (3ES30) , : .
1650 Arch Street REC'D AN 0 9 2m¢

Philadelphia, PA 19103
Dear Mr. Forren:

On behalf of Kentuckians For The Commonwealth, I am writing to express our deep opposition to the
recommendations contained in the draft EIS on mountaintop mining.

KFTC is a grassraots social justice organization with more than 2,000 members statewide, For more then 22
years we have worked to build citizen leadership and organize low-income communities to improve the
quality of life in Kentucky. Our history is rooted in the struggle for justice In the Appalachian coalfields. In
the early 19803, KFTC initiated, fought for and woit an unmined minerals tax so that corporations who hold
‘most of the wealth in this region must contribute to the development of local commumnities. We fought for
and won & constitutional amendment that probibits coal companiss from strip mining against the wishes of
landowriers. ‘Together with our allies, we have worked to strengthen and protect stite and federal laws
governing water quality and coal mining. And we have worked with thousands of individuals and scores of
communities over the past two decades to protect homes and the environmem, hold companies acootmtable,
and win meaningful enforcement of mining !aws

Personally and organizationally, we oppose removal mining and valley fills. A common sense
reading of the Clean Water Act and Surface Mining Laws not only allows but requires the government to
prokibit the use of valley fills and mountaintop removal. These practices are immoral and illegal and should
be stopped.

Let me be very clear why we oppose the conclusions reached in the EIS document:
1. The reconimendations are a sham and a shame, They betray the original purpose of the EIS.
Thestahdpnrposeafﬂﬁséocmmtm:

“To evaluate options for improving agency programs under the Clean Water
Act {CWA), Surface Mining Control and Reclamation Act (SMCRA) and
Endangered Species Act (ESA) that will contribute to reducing the adverse
environmental impacts of mountaintop removal operations and excess spoil

valley fills in Appalachia.”

The EIS report was originally requested by coalfield citizens and environmental supporters in order to
identify ways to better protect our land, water and people. Indeed, the studies contained within this 5,000
page document show that the damage eansed by mountaintop removal mising is more widespresd and severe
than previously known.
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‘Yet the report was hijacked by the coal industry and its cronies within the Bosh administration, Rather than
addressing the serions harm caused by mouantaintop reroval mining, its recommendations focus on issues of
“government efficiency” and the need to “provide a basis for more predictable business and mins planning
decisions.” Based og an internal memo from the office of Deputy Sccretary of the Tntstior (and a former

coal industry lobbyist), it is clear that the Bush Administration seized this opportunity to aid the coal industry
at the expense of focal communities and the environment. The draft report is loaded with ways to gut existing

water protections and make it easier for the industry to continue with its full-scale assault on our
communities, environment, and hope for the future.

2. The report ignores its own findings,

KFTC welcomes the scientific stirdies that document the widespread and imreversible damage the coal
industry is doing to our state and region. We’ve known and experienced these problems in Kentucky for too
long. Mountaintop removal and valley fills bury and destroy important headwater streams, destroy
biotogically rich forest and stream ecosystems, damage drinking water sources used by milfions of people,
cause frequent and severs flooding, and wreck the quality of life in mountain communities,

Yet the three alternatives proposed would do sothing to end or minimize this destruetion. A three so-calfed
alternatives will increase the ense and rate of destruction and make MTR a0 even more attractive option for
the coal industry.

Below are a few examples of the envirommental damage documented, and then ignored, within the EIS.

YV VYV ¥

724 miles of streams scross the Central Appalachian region were buried by valley fills between 1985 and
2001 (many mote miles have been pesmitted but not yet buried);

an additional 1,200 miles of streams have already been impacted by valley fills;

seleniurn was found only in those coalfield streams below valley fills (selenium is 2 metalloid that,
according to the EPA, “can be highly toxic to aquatic life sven at relatively low concentrations™);
aquatic life forms downstream of valley fills are being harmed or killed;

without additional restrictions, a total of 2,200 square miles of Appalachian forests (6.8 percent) would
be eliminated by 2012 by large-scale mining operations (this is an area that would encompass Floyd,
Knott, Lestie, Letcher, Perry and most of Harlan counties in eastern Kentucky; or Hopking, Daviess,
Union, Mublenberg and Webster counties in western Kentucky);

without additional eavironmental restrictions, mountaintop removal mining will destroy an additional
600 square miles of land and 1000 miles of streams in the next decade.

3. The report mentions, sd then immediately rejects, any proposals that would restrict the ability of
the coal industry to bury Appalachian streams under valley fills —in other words any proposal that
would reqguire the coal industry to obey the law,

The EIS fails to give meaningful consideration to any options that would reduce the destruction to watet,
fand, public welfare and the quality of life in focal communities. Some worthy ideas that received no
consideration were:

Ll
-
*
L]

Enforcing the Clean Water Act, which prohibits the dumping of waste in streams.

Restricting valley fills to certain types of streams.

Restricting the size of allowable valley fills from mors than 250 scres fo just 35 acres.

Setting an upper limit on the total number or percentage of streams aflowed to bs impacted.

Labeling the streams in the region as “high value,” which would kick-in other parts of the Clean Water
Act that could restrict the use of valley fills.

Using the anti-degradation rules of the Clean Water Act to prohibit the use of valley fills.

2

1-5

1-9

1-7

The report dismisses most of these options ont-of-hand, claiming there is not enongh “science” to support
them. Tt is hard to imagine what additional scientific evidence is needed to demonstrate that burying
hundreds of miles of Appalachian headwater streams, eliminating thousands of square miles of forests, and
feveling the oidest mountains in the world irreparabl harmand hould be stopped.

Andffﬂmscienceisnawaugh,jmopenyomeyesmdmyomwmmm.

The report also rejects size limits on valley fills because the “economic study results were determined to
huve Himitations and were not suited for establishing alternatives.” In truth, the govermment’s economic 1-7
studies showed that even the strictest size limit would have & minimal economic impact on the economy and
Jjobs.

‘We oppose all three of the so-called alternatives contained with the EIS report.

KFTC opposes Alternatives #1, 2 or 3 contained within the BIS report. None of these options will protect our
water. None of thess options will protect onr communities, None of these options will shape a better future 1-5
for Kentucky or the region. They are a sham and a shame. They do nothing to address the real problems of -
our region. Rather, they will only make it easier for the coal industry o seek and obtain permits to continue
withi the total destruction of our land, water and people.

It is-notable that all three alternatives, even the one called “status quo” would weaken existing water
protections. All three options call for the elimination of the stream buffer zone rule that has besa in existence

for 25 years. This rale, known as SMCRA regulation 30 CER 816.57, prohibits mining activity within 100 1-10
fest of intermittent and perennial streams. Using the FIS process to eliminate this pro is cynical and

outrngeous behavior. KFTC believes this rule should be strictly enforced for valley fills and in ali other

{Lases.

KFFC also strongly opposes the report’s sapport for a rule change enacted one year ago by the Bush

administration which changed the definition of “fill” in order to allow the Corps of Engineers to grant 13-3-2

perniits for valiey fills under the Clean Water Act. We believe that valley fills created in the process of
mining for the disposal of mining waste ars a vlear violation of the CWA.

In conclusion, we belicve that the Draft EIS docoment is a shameful gift to the coal industry and a betrayal of

our Appalachian communities. | urge the government to reject the three alternatives offered in this document

and go back to the drawing board. Give meaningfol consideration to options that would protect our water, 1-5
forests and land from further destriction. Support the meaningful enforcement of existing laws. Reject
fforts to shred and weaken water protections. Have the courage to do what is right, and in the process help

us create a better future in Kentucky and throughout the Appalachiag region. ’

Chairperson
Kentuckians For The Commonwealth
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---= Forwaeded by David Rider/R3USEPA/US on 01/08/2004 11:30 AM -

KFTC

Gnfp@kfic.org> To: R3 Mountaintop@EPA
o

D1/06/2004 01:05 Subject: MTR EIS comments

PM

Kentuckians For The Comimonwealth
PO, Box 1450

London, Kentucky 40743
606-878-2161

January 3, 2004

John Forren

U.E. EPA (3LS30)
1650 Arch Strect
Philadelphia, PA 19103

Pear My, Forren:

On behall of Kentuekians For The Commonwealth, [ am writing to express
our deep opposition to the recommendations contained in the draft EIS on
mountEntop mining.

KFTC is a grassroots social justice organization with more than 2,000
membars statewide. For morc than 22 years we have worked to build
citizen leadership and organize Yow-income communities 1 improve the
quality of life in Kentucky. Our history is rooied in the struggle for
justice in the Appalachian coalficlds. In the carly 19805, KFTC

initiated, fought for and won an unmined minerals tax so that
corporations who hold mostof the wealth in thiy reglon must contribute
to the development of Jocal communities. We fought for and won a
constitutional amendment that prohibits coat companies from strip mining
against the wishes of fandowners, Togesher with pur allies, we have
worked 1o strengthen and proteet state and federal laws governing water
quality and coal mining. And we have worked with thousands of
individuals and scores of communities over the past two decades to
protect homes and (he environment. hold companies accountable, and win
meaningful enforcement of mining laws.

Personally and organizationally, we oppose mountaintop removal mining
and valley fills. A common sense reading of the Clean Watet Act and
Surface Mining Laws not only allows but requires the goverament to
prohibit the use of valley fills and mountaintop remioval. These

practices ar¢ immoral and illcgal and should be stopped.

Lot me be very clear why we appose the conclusions reached in the EIS
document:

1. The reconvmendations are a sham dod a shame. They betray the original
purpose of the EIS.

The stated purpose of this document was:

"To evaluate options for improving agency programs under the Clean
Waler Act (CW A), Surface Mining Control and Reclamation ACU{EMCRA) and
Endangered Species Act (ESA) that will contribute to reducinig the
adverse envirommental impacts of mountaintop removal eperations and
excess spoi! valley fills in Appalachia.”

The EIS reporl was originally requested by coalfield citizens and
environmental supporters in order o identify ways to better protect our
land, water and people. Indeed. the studies contained within this

5.000-page document show that the damage caused by mourtaintop removal
mining is more widespread and severe than previously known,

Yet the report was hijacked by the coal industry and I8 cronies within
the Bush admindstration; Rather than addressing the serious barm caused
by mountaintop removal mining, s recommendations focus on issues of
"governmient cfficiency” and the teed 10 "provide # basis for more
predictable business and mine planning decisions.” Based on an interiial
memo [rom the office of Deputy Secretary of the Interior (and a former
codl industry lobbyist), it is clewr that the Bush: Administration seized
this opportunity to aid the coal industry at the expense of Tocal
communitics and the environment. The draft repott 15 loaded with ways 1o
gut existing water protections and make it easier for the industry to
continue with its Tull-scale assault on our communities. environment,
and hape for the foture.

2. The report ignores its own findings.

KFTC welcomes the scientific studies that document the widespread and
irreversible damage the coal industry is doing to our state and region.
Wetve known and experienced these problems in Kentucky for top long.
Mountaintop removal and valley fills bury and destroy important
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headwater streams, destroy biotogically rich fotest and stream
ceosysiems, damage drinking water sources used by millions of people.
causc frequent and severe flooding, and wreck the quality of life in
mountain communitics.

Yet the three alternatives proposed would do nothing to end or minimize
this destruction, All three so-called alternatives will increase the

casc and rate of destruction and make MTR an cven more attractive option
for the coal industry,

Below are a fow examples of the environmental damage documented, and
then ignored, within the LIS,

§ 724 miles of streams across the Central Appalachian region were buried
by valley fills between 1985 and 2001 (many more miles have heen
permitied but not yet buried);

§ un additional 1,200 miles of streams have already been impacted by
valley (ills;

§ selenium was found only in those coalfield streams helow valley fills
(sclentim is a metalioid that, according to the EPA, “can be highly

toxic to aquatic life even at relatively fow concentrations”):

§ aquatic life forms downstream of valley fifls are being harmed or
kitled:

§ without additional restrictions, a wtal of 2200 square miles of
Appalachian forests (6.8 percent) would be eliminated by 2012 by
large-scale mining operations (this is an area that would encompass
Floyd, Knott, Lestie, ) etcher, Perry and most of Harlan counties in
castern Kentucky: or Hopkins, Baviess, Unioa, Muhilenberg and Webster
counties in westera Kentucky)

§ without additional envir | restrictions, mo W removal
mining will destroy an additional 600 square miles of land and 1000
miles of streams in the next decade,

3. The report mentions, and thent immediately rejects, any proposals that
would restrict the ability of the coat industry to bury Appatachian
streams under valley fills «in other words any proposal that would
requite the coal industry 1o obey the law,

The BIS fails to give meaningful consideration to any options that would
reduce the destruction to water. land. public welfare and the quality of

fife in Jocal communitics. Some worthy idens that received no
consideration were:

B Enforcing the Clean Water Act, which prohibits the dumping of waste in
Stresms.

 Restricting valley fills to certain types of streams.

§ Restricting the size of allowable valley fills from more than 250

1-5

1-9

1-7

acres 1o just 35 acres.

[} Setting an upper limit on the total number or percentage of streams
allowed 10 be impacted.

B Labeling the streams in the region as "high value,” which would
kick-in other parts of the Clean Water Act that cosld restrict the use
of valley fills,

B Using the anti-degradation rules of the Clean Water Act to prohibit
the use of valley tills.

The report dismisses most of these options out-of-hand. claiming there
is not enough "science” to support them. It s hard to imagine what
additional scientific evidence is needed o demonstrate that burying
hundreds of miles of Appalachian headwater streams, eliminating
thousands of square miles of forests, and leveling the oldest mouniains
in the world causes irreparable hamm and should be stopped.

And if the science i not enough. just open your eyes and use your
COMMOnN SeAse.

The report also rejects size Hmits on valley fills because the

"economic study results were determined 1o have limitations and were not
suited for establishing alternatives.” In truth, the governmient's

economic studics showed that even the strictest size limit would have a
minimal economic impact on the economy and jobs.

We oppose all three of the so-called alternatives contained with the BIS
report,

KFTC opposes Alteenatives #1, 2 or 3 contained within the EIS report.
Notie of these options will protect our water. None of these options will
protect our commiunities. None of these options will stiape a better

future for Kentucky or the region. They are a sham and a shame. They do
nothing to address the real problems of our.region. Rather, they will

only make it easier for the coal industry to séek and obtain permits to
continue with the total destruction of our land. water dnd people.

1t is notable that all three alternatives, even the one catled “status

quo” would weaken existing water protections. All three options call for
the elimination of the stréam buffer zone rule that has heen in

existence for 25 years, This rule, known as SMCRA regulation 30 CFR
816.57. prohibits mining activity within 100 feet of intermittent and
perennial streams, Using the BIS process o eliminate this protection is
cynical and outrageous behavigr, KFTC believes this rule should be
strictly enforeed for valley fills and in all other cases.

KFTC also strongly opposes the report's support for a rule change

1-7

1-5

1-10
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Jason Bostic, Joint Coal Industries

enacted one year ago by the Bush administration which changed the
definition of "[H" in order to allow the Corps of Engineers to grant
permits for valley s uader the Clean Water Act. We belicve that
valley fills created in the process of mining for the disposal of mining
waste are a clear violation of the CWA.

In conclugion, we believe that the Draft EIS document 1 4 shameful gift

to the coal industry and a betrayal of our Appatachian communities.

urge the government to reject the three alternatives offered in this
document and go back to the drawing board. Give meaningful consideration
to options that would protect our water, forests and land from further
destruction. Support the meaningful enforcement of existing laws. Reject
etforts to shred and weaken water protectians. Have the courage to do

what is right, and in the process help us create a better future in

Kentucky and throughout the Appalachian region.

Sineerely,
Teri Blanton

Chairperson
Kentuckians For The Commonwealth

13-3-2
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Jarmary 6, 2004

Mr, John Forren

U.S. EPA (3EA30)

1650 Arch Street
Phifadeiphia, PA 19103
ROUBANOR LG R By

RE: Joint Coal Industry C ts on the Mountaintop Mining/Valley Fill
Draft Envir tal | t St t

1Y

Dear Mr. Forren:

Coal Operators and Associates, the Kentucky Coal Association, the
National Mining Association , the Ohio Coal Association, and the West Virginia
Coal Agsociation appreciate the opportunity to share our views pn this Draft
Environmental Impact Statement (E!S) on Mountaintop Mining and Valley Fills
(hereinafter, “MTM™) in Central Appalachia. This issue is extremely important to
our members because many of them utilize coal extraction methods that require
the construction of head of hotlow fills and valley fills in their coal mining
operations in the study arca. As recognized by the EIS, MTM operations are
generally the most economical and efficient forms of surface mining in this area.

EIS 1 1-1.

Using valley and head of hollow fills in this region is absolutely necessary,
because when mining is conducted in steep slope areas such as Appalachia, the

volume of the spoil material is significantly greater than the volume of the
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overburden excavated from its original geological location.! This is true whether
the mining methods are mountaintop mining, contour mining, or even, in many
instances, when creating the necessary surface area to begin and support an
uniderground mine. Consequently, the excess spoil must be placed in valley and
head of hollow fills. MTM is a major factor in coal production in this area, and
accounts for ¥ to 1/3 of Appalachian coal production, and about 93% of the
surface mining in West Virginia. EIS 11 1-23; HI N-1. A brief description of the

signatory trade associations to these comments follows,

Coal Operators & Associates, Inc. (COA) is a trade association that
represents nearly 300 member companies involved in the ownership, leasing.
mining, franspoﬂation and preparation of coal in Eastern Kentucky; or, supply
goods and/or services to the coal mining industry. Our members mine by both
surface and underground mining methods and represent the majority of coal mined

in Eastern Kentucky.

‘The Kentucky Coal Association (KCA) is a non-profit corporation whose
membership includes large and smali, surface and underground coal operators in

both the eastern and western Kentucky coal ficlds. KCA’s membership also

! The volunic of spoil is greater than the overburdon that Is excavited because the material swells by as
much as 23% when it is removed. See fragg v Robertson, 248 F.3d 275, 286 (4™ Cir. 2001), cent. denied,
122 S.Ct. 920 (2002Y. See ulsa Hiinois South Project, Inc. v. Hodel, 884 F. 2d 1286, 1292 (7" Cir,

1988} recagnizing that overburden from mining may swetl in the range of 15-40% depending on how
compact it was in its natural state).

includes a wide range of businesses associated with the coal industry. The KCA

secks to promote the best interests of the Kentucky coal industry.

The National Mining Association (NMA) is a national trade association that
includes the producers of most of the nation's coal, metals, industrial and
agricultural minerals; the manufacturers of mining and mineral processing

machinery, equipment and supplies; and the engineering and consulting firms,

“financial institutions and other firms serving the mining industry.

The Ohio Coal Association is a non-profit trade association that is
dedicated to representing Ohio’s underground and surface coal mining production.
Today, the Association represents close to FORTY coal producing companies and
over FIFTY Associate Members, which include suppliers and consultants to the
mining industry, coal sales agents and brokers and allied industries. As a united
front, the Ohio Coal Association is committed to advancing the development and
utilization of Ohio coal as an abundant, economic and environmentally sound

energy source.

The West Virginia Coal Association (WVCA) is a State coal trade
association representing the interests of companies engaged in the extraction of
coal in the State of West Virginia. WVCA’s producing members account for 98%
of the Mountain State’s underground and surface coal production. WVCA also
represents 250 associate members that supply an array of services to the mining

industry in West Virginia. These associate members include permitting
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consultants, engineering firms, mining equipment manufacturers, coal
transportation companies, coal consumers and land and mineral holding
companies. WVCA’s primary goal is promoting the continued viability of the
West Virginia coal industry by supporting and facilitating environmentally
responsible coal removal and processing through reasonable, equitable, and

achievable State and Federal policy and regulation.

Our comments are divided into several sections that will convey our views.
First, we will provide some background information on the statutory and
regulatory framework for mining in general and MTM in particular, under which
our members operate. Second, we provide extensive general comments on the
EiS. This section explains how the EIS shows that MTM has minimal individual
and cumulative effects on the environment, highlights some of the significant
positive aspects of MTM, and discusses its programmatic nature. The document
will demonstrate that, based on the evidence in the EIS record, the best alternative
1o select would be Alternative 11, including an explanation of why Nationwide
Permits (NWP) under Clean Water Act (CWA) Section 404 are appropriate in 1-4

most cases for coal mimng operations including mountaintop mining, and why

individual permits are normally not appropriate in most MTM situations. Next,
our comments analyze all 17 action items contained in the EIS. Third, we provide
& section of specific comments on aquatic, terrestrial, and community impacts of

MTM.

I. Background

a. Mining in General, and MTM in Particular, is Very Heavily and
Closely Regulated, but is also Expressly Sanctioned by Federal
Law :
Mining is one of the most heavily regulated industries in American history.

There are several statutes that specifically regulate mining, and many other general
laws that are applicable to mining operations. Just some of the most significant
Federal laws include the Surface Mining Control and Reclamation Act (SMCRA),
the Clean Water Act (CWA), the Clean Air Act (CAA), the Endangered Species
Act{ESA), and the Mine Safety and Health Act. In addition to all of these laws,
and the thousands of pages of Federal rules in the Code of Federal Regulations
pursuant to these laws that are designed to protect the environment and the public,

there are hundreds of State laws that regulate mining.

There are also several provisions in these laws and regulations that apply
even tougher standards for some of the activities that take place at MTM
operations. Although the law sets tough standards for operators mining in these
areas, the indisputable logical corollary to this is that Congress has specifically
sanctioned MTM by enacting these provisions. Some of these provisions include
SMCRA sections 515(b){3)(requiring restoration of approximate original contour);

515(b)(22)(governing excess spotl placement); and 515(c)(2) and {3)(expressly
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discussing MTM techniques). See also Office of Surface Mining (OSM)
regulations at 30 C.F.R. 785.14 (MTM); 30 C.F.R. Part 824 (MTM); 30 C.F.R. §
780.29 (stream channel diversions); 30 C.F.R. 816.57 (Stream Buffer Zone Rule);
30 C.F.R. § 816.72 (Disposal of Excess Spoil in Valley Fills); 30 CFR. §
816.151(d)(5)( relocation of natural stream channels). The EIS itself recognizes
that “Congress acknowledged the necessity of valley fill construction in streams

[in SMCRA § 515(b)(22)]." EISUI D-2,

O8M regulations also recognize the necessity of mining in or near streams.
30 CFR. § 816.43 expressly allows and regulates the diversion of stteams. MTM
and mining in or near streams is presumed necessary and valid by Congress and
- the regulatory agencies, such as the OSM, so long as adverse effects to offsite
areas are minimized. There are additional protections in the law for arcas that are
designated as unsuitable for mining. In extraordinary circumstances, States may
designate specific areas in § 522(a)<(d) of SMCRA, if the evidence in the record

supports such findings by the State government. See also 30 C.F.R. §§ 761-764.

Given all of these statutory and regulatory requirements that must be met,
mining operations produce volumes of analyses and plans before they are issued a
permit to build a mine. During this process, the public is provided with numerous
opportunities to provide input and comment on the permit application, and may

object to the regulatory authority. 30 U.S.C. §§ 1263-1264. Even after the permit

6

is issued, Federal and State taws provide for regular monthly and quarterly
inspections of surface coal mining operations to ensure their compliance with
applicable laws, regulations, mine plans, and their permit conditions. 30 C.F.R.
Part 842; 30 C.F.R.§ 840.11. In addition, mines are subject to inspection
following any citizen complaint giving rise to a concern that a violation of

SMCRA or regulations has occurred. 30 C.F.R. § 842.12.

The CWA, like SMCRA, is also crystal clear that valley fill construction
for excess spoil placement is permissible under Federal and State law.
Environmental groups have repeatedly tried and failed to convince appellate courts
that MTM is somehow illegal based on misgnided interpretations of the CWA,
SMCRA, and their implementing regulations. However, the 4™ Circuit Court of
Appeals has clearly held that such a view of the law is wrong because: (1) EPA’s
and COE’s interpretation of “fill material,” which expressly included coal mining 5-7-1
overburden placement in waters of the U.S. (including the streams at issue in the
EIS), was a reasonable interpretation of the CWA; and (2) SMCRA anticipates

that excess spoil from MTM “could and would” be placed in waters of the us?

As the EIS correctly notes, both the CWA and SMCRA recognize that

incursions and disturbances of streams are frequently unavoidable, EIS 11 C-30.

Congress, the administrative agencies, and the courts all recognize that Federal
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law anticipates that excess spoil will be placed in streams. The real question is 1) Mountaintop removal mining is an environmentally desirable surface
not whether MTM or excess spoil pl t is permissible, but rather how to mining technique in the steep sloped terrain of southwestern West Virginia
regulate it. Therefore, the question is not what happens to the stream segment 5.7.3 and eastern Kentucky when conducted in compliance with existing

that is filled, but whether the downstream impacts or impacts to areas outside the - reclamation criteria; and

permit area are so significant that they cannot be avoided or satisfactorily

mitigated. With this background and this issue in mind, we next turn to an (2) Head-of-hollow fill reclamation can reduce environmental impacts
examination of MTM, how it has been analyzed over the years, and what this most occasionally associated with other reclamation practices such as contour
recent EIS teaches us about MTM. regrading in steep terrain or downslope spoil casting. Specifically, these

improvements are realized in erosion and sedimentation control, spoil

b. MTM/VFs have been Studied for Decades, and those Studies stabilization, revegetation success and land use potential.
Have Consistently Demonstrated that they Are Acceptable
Mining Methods 5 5 5
n 1989, the Departinent of Interior prepared a report to Congress on
As demonstrated above, Congress was well aware of MTM/VF techniques
mountaintop mining. This report found that OSM and other Federal agencies are
when it enacted the SMCRA legislation, and recognized the legitimacy of these
committed to studying the environmental impacts of MTM thoroughly. One of the
practices through Federal law. MTM/VF practices have been extensively studied
key studies® attached to the Congressional report, the WV Governor’s Report,
and analyzed since that time as well. For example, in 1979, EPA authored a report
found that “numerous regulatory programs are in place to assure protection of
concluding that MTM is actually environmentally desirable, and that head of
State water quality,” and also found “...no significant evidence of widespread or
hollow fills can reduce adverse environmental impacts, EPA concluded® that:

routine violations of State and Federal watér quality standards...” See V'

Governor’s Report at ENV9-10. 1t concluded that, “On balance.. .the positive

* See Kentuckians far the (. Ith v. Rivenburgh, 11T R 3d, 425, 343 (4 Cir. 2003).
3 Environmental Assessment of Surface Mining Methods: Head-of-Hollow Fill and
Mowmtaintop Remeved, Interagency Energy-Enviromment R&D Program Repart

(hereinafler: “LPA FA of Surface Mining Methods ™), U.S. EPA (July 1979) p. 6. " “State of West Virginia Governor's Task Force on Mountaintop AMining and Related Practices.”
(December 1998)(hereinafer WV G *s Report™),
8 9
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impacts of mountaintop removal mining can outweigh the negative impacts.” See ‘ 5.5.5

Id, at People-7.

The current EIS contains an additional 30 studies on MTM/VF, and
continues the trend of careful and continuous study, evaluation, and improvement
of MTM/VF practices. A summary and analysis of the contents of this latest

comprehensive analysis of MTM/VF is explained below.

[i.  General Comments on the EIS

a. The EIS Demonstrates that in Most Areas of Concern, MTM
Does Not Raise Significant Issues

inspector Gregory:

"ls there any other point to which you would wish to draw my attention?"

Holmes: "To the curious incident of the dog in the night-time."
"The dog did nothing in the night-time.”
"That was the curious incident,” remarked Sherlock Holmes.

From "The Adventure of Silver Blaze" by Arthur Conan Doyle

i. Overall Impacts of MTM

The EIS commissioned 30 comprehensive scientific studies over a span of
four years to determing the impact of MTM on the study area, which includes
parts of four different States in Appalachia. Based on this information, it is clear
that the overall impact of MTM on the study area is not significantly adverse. For
example, studies found that despite the size of these MTM operations, about 98%
of the streams in the study are not directly impacted by MTM. EIS UI D-2. Only
slightly more than 1% of streams are actually filled, and many of those “streams™”
consist of areas that either flow only intermittently for part of the year, or are dry
channels that contain water only immediately after a rainstorm®. The EIS
acknowledges that its estimates of potential future stream losses are overstated
because they do not take into account avoidance, minimization, and mitigation
already required by the 2002 Nationwide Permit (NWP) 21. EIS TV B-3. Such
estimates are probably even more inflated, given that changes to the status quo
made by any of the three Alternatives would improve environmental protection
and better coordinate the CWA and SMCRA. EIS Il B-1. The studies also found
that even when aggregating all MTM activity over the past decade, about 97% of
the study area was undisturbed by MTM. EIS 11 C-62. Finally, the evidence
shows that MTM has been decreasing, both in numbers and in average size in

recent years. EIS 11 C-5.

* Regulatory agencies, such as the COE, define “sireams™ uch more broadly than the gencral public
does. More common definitions of the term say it includes only “A body of running water;” ot “a steady
current of a fluid " (emphasis added) See American Heritage Dictionary, 2 Edition.

® in Kentucky and Virginia, many of the fills are not valley fills but rather head of hollow fifls impactiog
only stretches of ephemeral streams.
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In addition to the fact that these overall impacts are minimal, one must
recoghize that *.. .surface mining is a temporary use of the land and, with proper
mining and reclamation techniques, the land is not irretrievable for a variety of
future land uses.” EIS IV F-1. Therefore, many of the impacts listed above, such

as forest fragmentation will ultimately be a temporary phenomena.

ii. Specific Impacts of MTM Found Insignificant

1. Air Quality Impacts

The EIS found that air quality concerns were not an issue with MTM,
MTM has not been considered a major source of air pollution since it does not
meet the criteria for major source air quality permits under Title V of the CAA.
EIS 111 V-3. Moreover, except for ozone, monitoring stations reported good air
quality for all criteria air pollutants. EIS HI V-1. OSM regulations already

specifically require an air pollution control plan. 30 C.F.R. § 780.15.

In addition, the Mine Safety and Health Administration (MSHA), maintains
separate air monitoring requirements for mining operations to protect mine
workers, and has established enforceable exposure limits for respirable coal dust,

EIS 111 V-4 MSHA regulations also require every mine to submit a ventilation

12

15-2-1

system and methane and dust control plan every six months. /o Finally, MSHA
is required by statute to make surprise inspections of every surface mine in the 15-2-1
United States at least twice each year, 30 U.S.C. § 813(a).
2. Tmpacts to Land, Blasting, Stability, Scenery, and
Forest Cover Are Insignificant

The studies found that land use is not a significant issue because “existing
regulatory controls are adequate to address the issue.” EIS 11 A-7. Likewise,
blasting is not considered a significant issue with MTM because the studies
concluded that “existing regulatory controls provide adequate protections from
coal mining related blasting impacts on public safety and structures including
wells.” EIS It A-6. The EIS found that stability of valley fills is not a significant
issue because there were “very low occurrences of stability failures, and those
identified failures were generatly minor in nature and posed no risk to public
safety.” EIS 1T A-8. Finally, the EIS found that scenery and culturally significant
landscapes have statutory and regulatory controls that are adequate to address the

issue. /d

The EIS explains that only 3.4% of the forested land in the study area was

changed to grasstand by surface mining” over the past ten years (in WV, Valley

" For exyumple, the E1S predicts that if MTM continues at its current rate, there may be a potential loss of
up 1o 3.4% of the salamander population in the study arei. EIS Appendix [a1 92-93. Although we do not
neeessary concede that Josses would be this dramatic, even if the cstimute is correct. the IS predicts that

13
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Fills (VF) account for only 0.7% of forest loss). EIS Appendix I at V. Therefore,
MTM does not have a significant adverse effect on forest cover, particularly when
one considers that some of this land will be reforested through reclamation, which
will be further facilitated by pending changes in OSM rules to encourage tree
planning. Statistics from the EIS show that there is actually more forest cover
today than there was in 1950.° EIS HI R-2. In addition, this land will eventually

revert to forest through natural succession. EIS IV A-4.

The EIS concludes that “...impacts to soils from MTM/VF are not
irreversible and that over time, soils similar to those that existed prior to mining
are likely to be re-established on reclaimed mine sites.” EIS 1V C-7. In addition,
providing grassland areas and edge habitat in this region will have positive
environmental benefits for many species that require diverse habitats to flourish.
EIS Appendix T at 15. Fragmented forests have more edge habitat, and the
creation of more edge habitat often corresponds to an increase in local species

diversity as “edge” species are attracted to the region. EIS Appendix I at 43,

3. Exotic and Invasive Species are not Invading;
Thr d and Endangered Species are not
Threatened

there would still be an abund, 1 der p of over 35 billion in the study area—or about 100
satamanders for every man. woman. and child in the United States.

¥ This trend is vontinuing, Data from ihe U.S, Forest Service indicates that the average cubic feet of forest
growth exceeds the average annual rate of forest Joss for ALL states in the region. EIS IV C2.

14

The studies found no evidence that MTM has contributed to the spread of
invasive and exotic species in Southern WV, EIS 111 F-16; Handel 2001. Nor is
there a significant issue regarding the Endangered Species Act (ESA). The
biological opinion issued in 1986 states that “...surface coal mining conducted in
accordance with propetly implemented State and Federal regulatory programs
under SMCRA would not be likely to jeopardize the continued existence of listed
ot proposed species, or result in the destruction or adverse modification of
designated or proposed critical habitats.” EIS IV D-5. Another EIS study says
that .. .ample forest will remain in the West Virginia portion of the study area to
maintain relatively high PEC® scores, [but] impacts to many forest interior bird
species are likely to occur.” EIS Appendix ! at 90. Finally, the EIS notes that
“there are no significant differences among the No Action Alternative and
Alternatives I, 1f, and 111 in terms of their ability to protect {threatened and

endangered] species.” EIS IV D-7.
4. Water Issues are not Significant
The EIS found that flooding due to MTM is not a significant concern. The

EIS found that downstream flooding potential is not significantly increased by

existing mining practices so long as approved drainage control plans are properly

® PEC stands for potential ccological condition, and is a value 10 ine the ical health
of & defined landscape scale, usnatly 2 watcrshed level, but this comulative impact study did so on a State
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applied. EIS IV 1-7; Appendix H. In addition, “.. valley fills do not seem to be
causing excessive sediment deposition on the first and second order streams.” EIS
I D-8. .. [T]he substrate characteristics of the filled, filled/residential, and
mined classes were not substantially different from the unmined class.” EIS HI D-
13. In other words, the EIS found no significant sediment problem that could be
attributed to MTM. Finally, “the EIS studies did not conclude that impacts
documented below MTM/VF operations cause or contribute to significant

degradation of waters of the U.S.” EIS 11 D-9.

The EIS suggests that changes in water chemistry downstream from MTM
operations are cause for concern. EIS II D-7. First, with respect to USEPA’s
water chemistry data, the USEPA identified problems with the quality
assurance/quality control (QA/QC) implemented during the collection and analysis
of the water chemistry data, causing all the water chemistry data to be catled into
question.'" Assuming these QA/QC issues do not change the overall conclusion
that significant differences exist between the filled and unmined sites and between
the filled/residential and uninined sites, supplemental studies conducted in
conjunction with the MTM/VF EIS studies conclude that neither the changes in
the biological community, nor changes in water chemistry in the filled sites appear

to have significant adverse impacts on the stream function with respect to

by State fevel. According to the EIS, PEC isan effective measure of biologic integrity. EIS Appendix [ at
7

5-5-2

downstream segments. Instead, these studies found sites influenced by mining
continue to support abundant populations with representatives of all the functional

feeding groups and stream function does not appear compromised at these sites.!’

Second, the evidence does not show a clear impact on the study streams by
the mountaintop mining/valley fill activities. To the contrary, the data establishes
that MTM/VF activities result in changes in water chemistry and biological
communities typical of any large scale development project, e.g. road construction
or tesidential development. Such changes in conununity structure are more likely
the result of changes in temperature regimes, typical whenever ponds, dams or
municipal discharges are present. /d. Therefore, it is fair {o say that any statement
in the EIS attributing a cause and effect to a single activity where others such as
temperature or ponds which provide a different food source are playing a role
must be considered with caution. In addition, it should also be noted that USEPA
reported studies compare a mined site on a third, fourth or fifth order stream with
an unmined site on g first or second order stream, ‘No unmined sites were selected

on third, fourth or fifth order streams. Cl in water chemistry and biological

b

communities between first or second order streams and third or fourth order

streams are expected. USEPA failed to consider chang iated with

¥ These probletns are discussed in the report “A Survey of the Water Quatity of Streams in the Primary
Region of Mountaintop/ Valiey Fill Cont Miming” (April 8. 2002).
' Arch Coal Supplemental MTR/VF EIS Stady Report, April 2002.

17
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increasing stream order in data interpretation and presentation to the public. This

flaw in the data must be addressed in the Final EIS.

Finally. concerns about elevated selenium at test sites are minimized when
considered in light of the latest scientific data on aquatic toxicity of selenium.
EPA’s current nationally recommended chronic criterion for selenium (Sug/l in the
water column) and 20 ug/l acute criterion have been adopted by many States and
utilized in water quality standards programs. However, based upon the latest
scientific knowledge on selenium toxicity, EPA made a decision to update the
acate and chronic criteria for selenium and published, in March 2002, a draft
selenium criteria document.”> EPA’s draft document proposes a revised
freshwater acute criterion (185 ug-7) in the water column and 7.9 ug/g (dry weight)
in fish tissue that is considerably higher than the current national criterion, Itis
important to note that in some geographic areas in the study area background
levels of total Se exceed 20 ppb, vet no acute toxic effects are observed.
Therefore, the levels of concern expressed in the EIS studies become much less

significant when considered pursuant to the agency s proposed revised criteria.

The EIS found that “Overall, the abundance of macroinvertebrates was

found to be similar in upstream and downstream stations or to be slightly higher in

"% Sec Draji Aqwatic: Life Water Qwality Criteria for Selenium 2002, EPA Contract No. 68-06-0036 (March
2002 Dealty.

5-5-2
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downstream stations. EIS HI D-9. This strongly suggests that MTM operations
are not having an adverse impact on downstream water quality. Likewise, the
studies note that: “Biological conditions in the mined sites generally represented
very good conditions, although a few sites did score in the good and poor range.”
ELS IT D-12, This strongly suggests that MTM can be conducted with minimal
effects on the environment, provided that appropriate mitigation techniques are

applied.

Environmentalists have alleged that all of the above areas are at severe risk
due to MTM. As explained above and in the EIS, the scientific data from the 30
comprehensive studies does not support the environmentalists™ alarmist
predictions. At the end of the day, the EIS observed that: “Watershed impacts
directly attributable to mining and fills could not be distinguished from impacts
due to other types of human activity.” EIS IT C-74. As Sherlock Holmes

observed, the “dog that didn’t bark” is a clue in and of itself.

b. The EIS Demonstrates that MTM has Numerous Positive
Benefits that Suggest it Should be Permitted

i, MTM has Provided Environmental Benefits

MTM has resulted in improvements in water quality in several areas,

Studies commissioned by the EIS have found that MTM resulted in improvements

19
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in pH, iron, and manganese levels downstream. EIS HID-7. As the EIS notes,
“the Appalachian coalfields provide almost limitless opportunities for watershed
improvement.” EIS IV B-9. Such opportunities are presented both in the form of
remining operations, which can greétly improve water quatity and improve public
safety be removing highwalis. as well as mitigation conducted as part of the MTM

process.

Runoff and groundwater are stored in valley fills. EIS IV B-4. Valley fills
hold approximately 7 times more water as their pre-mining counterparts. EIS 111
H-4. This water is slowly released downstream, increasing base flows, lowering
peak discharges, and moderating water temperatures. EIS IV B-6. An increase in
base flow may eliminate intermittent flow, improving an intermittent stream to a

perennial stream.

MTM activity also creates ponds. The EIS recognizes that functions of
man made ponds exist and may be considerable, and may tend to limit the effect of
disturbances ozt the downstream watersheds. EIS 111 C-18 & 20; Wallace B. in
EPA et al. March 20, 2000, Wetland areas are being created at reclaimed mine
sites. It is anticipated that wetland acreage has actually increased as a result of
these steep slope [MTM] activities. EIS It D19, These newly created wetland
habitats, int conjunction with results from other mining reclamation efforts, have

created habitat, such as grasslands, edge habitat, and scattered ponds that are

20

important for ganie species such as wild turkey, bobwhite quail, ruffed grouse, and
white tailed deer. EIS 111 F-11. Some forest edge and prasstand species (certain
reptiles, birds, mammals, raptors, etc.) are positively ithpacted by the terrestriat
habitat diversity created by MTM. EIS 11 C-75, The EIS documents that there has
been an increase in the abundance of edge and grassland bird species at reclaimed

MTM sites. EIS 11 F-7.1

il. MTM has Provided Economic and Social Benefits

MTM has provided immeasurable economic and social benefits to one of
the poorest regions of the United States. These mines provide high paying jobs,
economic activity for other businesses, taxes for governments and schools, roads
(EIS 11 1-2), and land that, in certain cases, can be used for commercial

development.

The population in the study region is exceptionally poor. According to the
Census, over 1/3 of the residents in 24 counties in the study area arc befow the
poverty level. EIS 1Tl P-2. What the study area lacks in personal income, it makes
up for in natural resources. The area contains over 28.5 billion tons of coal, EIS
ES-2 MTM/VF operations are generally the most economical and efficient forms

of surface mining in steep slope Appalachia and provide for the highest possible

" Sec atso Wood ang Edwards, 2001, Canterbury 2001,
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